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INTERIM STUDY
FINAL REPORT

LEGISLATIVE RESOLUTION 388

PURPOSE AND STUDY OUTLINE

The stated purpose of the interim study resolution is “to review the constitutional references to
and the statutory powers and duties of the State Board of Education and the Commissioner of
Education.” The resolution states several specific points to include in the study effort. These are as

follows:

A

&

10.

11.

Qualifications for the Commissioner of Education;

Duties of the Commissioner of Education;

Qualifications for members of the State Board of Education;
Duties of the State Board of Education;

Line of authority between the state board and the commissioner, to include powers and
duties that are shared by, granted to, or constitutionally established for each;

The statutory role of the commissioner as “secretary of the board”;
The ability of the state board to meet without the commissioner;

The ability of the commissioner to act in his or her official capacity contrary to board
policy;

The rationale for the statutory power of the commissioner to “decide disputed points of
school law” granted under section 79-305;

Other powers and duties specifically described in statute or assumed as a matter of
practice; and

The role and relationship among the branches of government impacting education
policy.

This report attempts to address each of the points by examining relevant constitutional and statutory
references. A preliminary report was shared with members of the state board, the Commissioner and
Department of Education staff for input. A meeting of representatives of the State Board of
Education, Department of Education, and the Education Committee met on November 11, 2008 to
discuss the report and possible legislation.



FINDINGS

1. Qualifications for the Commissioner of Education;

a. The qualifications for the position of Commissioner of Education were established
in statute in 1953 and were significantly based on the administrative role of the State
Superintendent of public instruction.

b. The qualifications included a requirement that the commissioner qualify for the
highest administrative certificate in the state.

2. Duties of the Commissioner of Education;

a. Similar to the qualifications for Commissioner, many of the duties were originally
established in statute in 1953.

3. Qualifications for members of the State Board of Education;

a. There are few qualifications except that a member of the state board can not be
actively engaged in the teaching profession or hold other elected office or be a
candidate for other elected office.

4. Duties of the State Board of Education;

a. Since the establishment of the state board, it is clear that it was intended to be the
policy-forming entity for the Department of Education.

b. According to the constitution, their duties and powers are to be prescribed by the
Legislature and the only constitutionally described duty is to appoint and fix the
compensation of the commissioner.

c. All other duties are described in statute.

5. Line of authority between the state board and the commissioner, to include powers and
duties that are shared by, granted to, or constitutionally established for each;

a. The line of authority between the state board and the commissioner is akin to a
school board and a superintendent.

b. The 1952 constitutional amendment was clearly designed to separate the various
roles of the State Superintendent. State Supt. Reed in 1949 wrote promoting the
need for a state board of education: “In the absence of a State Board of Education,
the Chief State School Officer not only has the responsibility for administering the
State’s education program, but also for formulating the policy for such a program
within the framework of constitutional and statutory provisions. It is generally
recognized that this places undue responsibility upon the State School Officer.”

c. The line of authority would seem to be clearly that the elected board members are
to craft policy “within the framework of constitutional and statutory provisions”
and the commissioner is to administer the state’s education program.

6. The statutory role of the commissioner as “secretary of the board”;

a. This reference is likely to be similar to the relationship that developed between
school board and superintendents in the modern administration of schools although
no specific legislative history was found in reference to that role.

7. The ability of the state board to meet without the commissioner;



10.

11.

No historical references were found regarding this issue although it would have
been a part of the 1953 law. It could be speculated that there was an attempt to
ensure that the state board and commissioner would work together and not result in
two separate education entities.

The ability of the commissioner to act in his or her official capacity contrary to board policy;

a.

According to statute, the commissioner acts under the authority of the board and is
required to carry out the requirements of law and of board policies, standards, rules,
and regulations and for providing the educational leadership and services deemed
necessary by the board for the proper conduct of the state school program.

The rationale for the statutory power of the commissioner to “decide disputed points of
school law” granted under section 79-305;

a.

This power would seem to be an artifact of the early years and decades of the office
of State Superintendent. The history demonstrates that over time the State
Superintendent properly involved the attorney general and eventually sought
changes in state statute that minimized this power. Additionally the development of
modern administrative law has basically made this impracticable and irrelevant.

Other powers and duties specifically described in statute or assumed as a matter of practice;

a.

There are any number of specific powers and duties assigned to the Department of
Education, State Board, and Commissioner in statute. The role of the Department
has expanded through statutory requirements and federal regulation.

Most powers and duties are enumerated in statute. This may be a result of powers
and duties that are developed as a matter of practice are, out of necessity, eventually
codified in statute.

The role and relationship among the branches of government impacting education policy.

a.

The Department of Education, including the Commissioner and the State Board,
are to “craft policy” within the scope of statutory and constitutional bounds. There
is a long history of active participation of the State Superintendent recommending
statutory changes.  Now, that role continues through the State Board,
Commissioner, and the Department of Education.

There is also a long history of the Legislature involving itself in education policy. In
many cases, this was driven by recommendations of the chief state school officer
and the State Board. This relationship does indicate that the executive branch
nature of a state agency is that its powers and duties are substantially derived from
statutory authority.

The Administrative Procedure Act requires that agencies adopt rules and regulations
which are to be approved by the Attorney General and Governor. This is further
reviewed for the Department of Education in the Nebraska Supreme Courts
decision School Dist. No. 8 of Sherman County v. State Board of Education, 176
Neb. 722, 127 N.W.2d 458 (1964).

A 2005 law (LB 373) provides a procedure by which members of the Legislature
may register a complaint about a rule or regulation that may conflict with legislative
intent (See Neb. Rev. Statutes §84-907.10, 2007). Although the Legislature has few
powers to directly impact the rule making process, it can propose to change law and
the scope of authority granted to agencies.



12. Historical notes: (Additional notes can be found in Appendix C):

a.

The modern Department of Education, Commissioner of Education and State
Board of Education were the result of a constitutional amendment in 1952. The
motivations for that constitutional amendment and history surrounding its adoption
were primarily driven by the expanding responsibilities placed on the State
Superintendent of Public Instruction and the evolving nature of education at the
time. Many states had adopted State Boards of Education. The primary push for
the change was probably driven by the Department of Public Instruction and
several key players. Notable among the group was F.B. Decker who was the last
State Superintendent and the first Commissioner of Education in Nebraska. Decker
was also a key player in a significant revision of the state school laws in 1949.

The legislative response to the 1952 Constitutional amendment was to adopt LB
285 in 1953. The Legislature acted to amend statute to recognize the new
department of education and to replace the State Superintendent of Public
Instruction.

The state board does not have particular qualifications other than election.
Originally (1952) there were to be six members of the state board and that was
increased to eight members with a 1966 constitutional amendment. A legislative
council report issued in August, 1950 suggested that their be seven members with
one elected at large and the other six by district.

The role and duties of the early State Superintendents were much more about
establishing and growing an educational system. It eventually became more about
administration of an established system.

The ability of the State Superintendent to interpret law was established by the
Legislature in 1881. This was an element that was made necessary by the early
development of districts and disputes that arose at that point in time. Eventually,
state superintendents recognized that they would rely on the counsel of the
Attorney General and court decisions(see 1919 school laws report.) This power
however, remains in statute as an artifact of the transition to the modern
department of education.

Prior to and in the same context as the 1952 constitutional amendment and 1953
laws, there was also the rapid development of administrative procedure at the state
and federal level. Nebraska adopted the first version of the Administrative
Procedure Act in 1945 and the federal government did so in 1946.



RELEVANT ARTICLES OF THE NEBRASKA CONSTITUTION

The Nebraska Constitution was amended in 1952 to create the modern structure of the Nebraska
Department of Education, the Nebraska State Board of Education and the position of the
Commissioner of Education. Article VII § 2 through Article VII § 4 are quoted below as the
relevant constitutional passages. Additionally, annotations to these sections are footnoted to a 1964
case in which the State Supreme Court ruled on relevant issues regarding powers granted to the state
board by the constitution and by the Legislature.

Article VII-2
State Department of Education; general supervision of school systen.

The State Department of Education shall be congrisea State Board of
Education and a Commissioner of Education. The eStaepartment of
Education shall have general supervision and adination of the school
system of the state and of such other activitiehas egislature may dirett.

Article VII-3
State Board of Education; members, election; manner of election, term of office.

The State Board of Education shall be composedgbt enembers, who shall be
elected from eight districts of substantially egpapulation as provided by the
Legislature. Their term of office shall be for foyears each. Their duties and
powers shall be prescribed by the Legislature, #ray shall receive no

compensation, but shall be reimbursed their actxgense incurred in the
performance of their duties. The members of théeSB@ard of Education shall

not be actively engaged in the educational prof@saind they shall be elected
on a nonpartisan ball6t.

Article VII-4
State Board of Education; Commiissioner of Education; appointment; powers and duties.

The State Board of Education shall appoint andtfik compensation of the
Commissioner of Education, who shall be the exgeutffficer of the State
Board of Education and the administrative head hef State Department of
Education, and who shall have such powers and lasethe Legislature may
direct. The board shall appoint all employees of tBtate Department of
Education on the recommendation of the Commissioh&ducation.

! Grant of administrative and executive power to the Department of Education is authorized. School
Dist. No. 8 of Sherman County v. State Board of Education, 176 Neb. 722, 127 N.W.2d 458 (1964).

2 Powers and duties of State Board of Education are prescribed by law. School Dist. No. 8 of
Sherman County v. State Board of Education, 176 Neb. 722, 127 N.W.2d 458 (1964).



COMMISSIONER OF EDUCATION: QUALIFICATIONS

Qualifications for the Commissioner of Education are established in state statute. The Nebraska
Constitution is silent on the qualifications for the commissioner except that the Commissioner is
appointed by the State Board of Education in Article VII, Section 4.

The statutorily established qualifications for Commissioner of Education are found in Nebraska
Revised Statutes Section 79-304 (2007) as follows:

The Commissioner of Education shall (1) be a pecs@uperior educational attainments,
(2) have had many years of experience, (3) haveodstrated personal and professional
leadership in the administration of public eduaatiand (4) be eligible to qualify for the
highest grade of school administrator certificaterently issued in the state. (Neb. Rev.
Statutes Section 79-304, 2008).

The qualifications would require that the Commissioner be eligible to be a school superintendent
in the state of Nebraska. Those requirements are established in Title 92, Chapters 21 and 24 (Rules
21 and 24) of Nebraska Administrative Code, which is based on statutory authority established in
Nebraska Revised Statutes Section 79-318 and Section 79-808. The details of the qualifications are
essentially a “nested” set of requirements to be eligible to hold a professional administrative
certificate.  These requirements would trequite a valid teaching or administrative/supervisory
(principal/curriculum supervisor) certificate and a minimum of sixty graduate semester hours in
educational administration, completion of a specialist or doctoral program in educational
administration and a one semester practicum. Most of the specific requirements are established in
rule and not in statute. Statute requires that the board...

...establish, adopt, and promulgate appropriate rutegulations, and procedures
governing the issuance, renewal, conversion, sgspenand revocation of certificates
and permits to teach, provide special services, aminister based upon (a) earned
college credit in humanities, social and naturaérsmes, mathematics, or career and
technical education, (b) earned college crediitsoequivalent in professional education,
for particular teaching, special services, or adstiative assignments, (c) criminal
history record information if the applicant has been a continuous Nebraska resident
for five years immediately preceding application fioe first issuance of a certificate, (d)
human relations training, (e) successful teachaugministration, or provision of special
services, and (f) moral, mental, and physical §néor teaching, all in accordance with
sound educational practices. (Neb. Rev. Stat. B&808, 2008).

Although there are no specific requirements except that the commissioner be “eligible to qualify”
for the administrative certificate, it is unclear if this eligibility could be established through the
qualification of the provisional certificate allowed under Rule 21.

COMMISSIONER OF EDUCATION: DUTIES

The Constitution specifically states that the Commissioner is the executive officer of the State
Board of Education and the administrative head of the State Department of Education. The
Constitution is explicit that the powers and duties of the Commissioner are “as the Legislature may
direct”.



Article VII, Section II of the Nebraska Constitution establishes the State Department of
Education. The Department is “...comprised of a State Board of Education and a Commissioner of
Education. The State Department of Education shall have general supervision and administration of
the school system of the state and of such other activities as the Legislature may direct.” The
“general supervision and administration” of the school system is granted to the Department and the
powers and duties of the Commissioner and the State Board are enumerated in statute.

Subsection 3 of Nebraska Revised Statutes Section 79-301 mentions some of the responsibilities of
the commissioner as follows:

(3) The Commissioner of Education shall be the etiee officer of the State Board
of Education and the administrative head of thdgasional, technical, and clerical staff
of the State Department of Education. The commigsishall act under the authority of
the State Board of Education. The commissionel slaak the responsibility for carrying
out the requirements of law and of board policsandards, rules, and regulations and
for providing the educational leadership and sewideemed necessary by the board for
the proper conduct of the state school progranthénevent of vacancy in office or the
absence or incapacity of the Commissioner of Edmcathe deputy commissioner shall
carry out all the duties imposed by law upon thegassioner. (Neb. Rev. Statutes § 79-
301, 2008)

The mention of the deputy commissioner in this section is one of only three in either statute
or the constitution. (See also §79-318 and §79-1315). The deputy commissioner would carry
out all duties of the Commissioner in the absence or incapacity of the Commissioner.

There are numerous references to the Commissioner of Education that specify duties
and responsibilities throughout Chapter 79 of Nebraska’s Revised Statutes. The general
description of the office, powers and duties of the Commissioner of Education are found in

§79-305.

The Commissioner of Education as the executiveeffof the State Board of Education
shall:

(1) Have an office in the city of Lincoln in whiaall be housed the records of the State
Board of Education and the State Department of &titut, which records shall be
subject at all times to examination by the Goverttoe Auditor of Public Accounts, and
committees of the Legislature;

(2) keep the board currently informed and advisethe operation and status of all
aspects of the educational program of the staterutsljurisdiction;

(3) prepare a budget for financing the activitiéthe board and the department,
including the internal operation and maintenancehefdepartment, and upon approval
by the board administer the same in accordanceagiginopriations by the Legislature;

(4) voucher the expenses of the department acagptdithe rules and regulations
prescribed by the board;

(5) be responsible for promoting the efficiency)fese, and improvement in the school
system in the state and for recommending to thedosizch policies, standards, rules, and
regulations as may be necessary to attain the poges;

(6) promote educational improvement by

(a) outlining and carrying out plans and conductsgential activities for the
preparation of curriculum and other materials,



(b) providing necessary supervisory and consuktagBrvices,
(c) holding conferences of professional educatodsather civic leaders,

(d) conducting research, experimentation, and ew@la of school programs and
activities, and

(e) in other ways assisting in the developmenftefcéive education in the state;

(7) decide disputed points of school law, whichisieos shall have the force of law until
changed by the courts;

(8) issue teachers' certificates according to tbeigions of law and the rules and
regulations prescribed by the board; and

(9) attend or, in case of necessity, designatpm@sentative to attend all meetings of the
board except when the order of business of thedhigahe selection of a Commissioner
of Education.

None of the duties prescribed in this section @dation 79-306 prevent the
commissioner from exercising such other dutiesidss or her judgment and with the
approval of the board are necessary to the praogpktegal exercise of his or her
obligations.

One of the interim study resolution points to be considered is the language among the
powers and duties listed in § 79-305 that enables the Commissioner of Education to decide
disputed points of school law. The ability of the State Superintendent to interpret law was
established by the Legislature in 1881. This was an element that was made necessary by the
eatly development of districts and disputes that arose at that point in time. Eventually, state
superintendents recognized that they would rely on the counsel of the Attorney General and
court decisions (see 1919 school laws report.). Additionally, the 1949 Legislature passed a
major revision of the school laws. The State Superintendent at the time, Wayne O. Reed,
reported that it “did much to simplify the administration of our school laws” and that many
of the old laws were rewritten in order that opinions of the Attorney General and rulings of
the State Superintendent would be incorporated in the revision. Reed reported that “these
new laws” were an improvement over the prior statutes.> The following year’s report
issued on January 1, 1951 by then State Superintendent Otto Ruff suggested that the
problems in interpreting school law were “simplified, solved, or eliminated” by the passage
of the 1949 revisions. This power, however, remains in statute as an artifact of the
transition to the modern department of education.

Additionally, Nebraska Revised Statute §79-306 describe the commissioner of education as
the administrative head of the State Department of Education as follows:

The Commissioner of Education shall be the admatise head of the State Department
of Education and as such shall have the autharity t
(1) delegate administrative and supervisory fumsito the members of the staff of
the department,
(2) establish and maintain an appropriate systepeagonnel administration for the
department,
(3) prescribe such administrative rules and regatas are necessary for the proper
execution of duties and responsibilities placednuipion or her, and

3 The Annual Report of the Superintendent of Public Instruction (1949)

10



(4) perform all duties prescribed by the Legislatir accordance with the policies
adopted by the State Board of Education.

STATE BOARD MEMBERS: QUALIFICATIONS

The qualifications for serving as a state board member are enumerated in Article VII § 3 of the
Nebraska Constitution and in Nebraska Revised Statute §79-313. According to the constitution, the
State Board of Education is to be composed of eight members elected on a non-partisan ballot from
eight districts as provided by the Legislature. The term of office is for four years and no limit on the
number of terms is established. The only constitutional qualification is that members of the boatrd
can not be actively engaged in the education profession.

Nebraska statute provides for further limitations and §79-313 specifies as follows:

No person shall be eligible to membership on tlaéeIBoard of Education
(1) who is actively engaged in the teaching profess
(2) who is a holder of any state office, a memblea state board or commission
unless the board or commission is limited to anisaly capacity, or a candidate for
any state office, or board or commission unlesstherd or commission is limited to
an advisory capacity, or
(3) unless he or she is a citizen of the UnitedeStaa resident of the state for a
period of at least six months, and a resident efdistrict from which he or she is
elected for a period of at least six months immiediygpreceding his or her election.

STATE BOARD MEMBERS: DUTIES

Powers and duties of the state board of education are found primarily in statute; however there are
two constitutional references of note. First, Article VII-2 states that the state department of
education is “comprised” of a State Board of Education and a Commissioner. The reference would
indicate that any legislation directed to the “Department of Education” is also directed to the State
Board of Education and the Commissioner. Article VII-2 also states that the department “shall have
general supervision and administration of the school system of the state and of such other activities
as the Legislature may direct.”

The second constitutional reference relating to powers of the State Board of Education is found in

Article VII-4. This states that the State Board of Education “shall appoint and fix the compensation
of the Commissioner of Education...” The state board is also empowered to “appoint all employees
of the State Department of Education on the recommendation of the Commissioner of Education.”

The state board is required by statute (§79-317) to meet at least four times annually to include once in
June and once in December. The statutory language is permissive for additional meetings. In
practice, the State Board meets monthly with the exception of July. All meetings of the State Board
are subject to Nebraska’s Open Meetings Act. The Commissioner or his or her designee is required
to be present at all meetings, except in meetings where the selection of the commissioner is the order
of business, (See § 79-317(2)).
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The following passage is Nebraska Revised Statute § 79-318, which describes the powers and duties
of the state board.

The State Board of Education shall:
(1) Appoint and fix the compensation of the Comiwoissr of Education;

(2) Remove the commissioner from office at any tifoe conviction of any crime
involving moral turpitude or felonious act, for ffieiency, or for willful and continuous
disregard of his or her duties as commissioneff tiedirectives of the board;

(3) Upon recommendation of the commissioner, agpaim fix the compensation of a
deputy commissioner and all professional employédise board;

(4) Organize the State Department of Education soich divisions, branches, or sections
as may be necessary or desirable to perform alpritger functions and to render
maximum service to the board and to the state $dystem;

(5) Provide, through the commissioner and his ar prefessional staff, enlightened
professional leadership, guidance, and supervisfdine state school system, including
educational service units. In order that the corsiorer and his or her staff may carry
out their duties, the board shall, through the cisaioner:

(a) Provide supervisory and consultation servioghé schools of the state;

(b) issue materials helpful in the development, nteiance, and improvement of
educational facilities and programs;

(c) establish rules and regulations which goveemdards and procedures for the
approval and legal operation of all schools ingtete and for the accreditation of all
schools requesting state accreditation. All publzjvate, denominational, or
parochial schools shall either comply with the ad@ation or approval requirements
prescribed in this section and section 79-703@rtHose schools which elect not to
meet accreditation or approval requirements, thquirements prescribed in
subsections (2) through (6) of section 79-1601.néeds and procedures for
approval and accreditation shall be based uponptbgram of studies, guidance
services, the number and preparation of teacherslation to the curriculum and
enrollment, instructional materials and equipmenotence facilities and equipment,
library facilities and materials, and health andesa factors in buildings and
grounds. Rules and regulations which govern statsdand procedures for private,
denominational, and parochial schools which elgetrsuant to the procedures
prescribed in subsections (2) through (6) of secfi®-1601, not to meet state
accreditation or approval requirements shall beéessribed in such section;

(d) institute a statewide system of testing to deire the degree of achievement and
accomplishment of all the students within the &asehool systems if it determines
such testing would be advisable;

(e) prescribe a uniform system of records and adomy for keeping adequate
educational and financial records, for gatherind eeporting necessary educational
data, and for evaluating educational progress;

(f) cause to be published laws, rules, and regatigoverning the schools and the
school lands and funds with explanatory notesHerguidance of those charged with
the administration of the schools of the state;

12



(g) approve teacher education programs conductedehraska postsecondary
educational institutions designed for the purposecertificating teachers and
administrators;

(h) approve teacher evaluation policies and pro@=ddeveloped by school districts
and educational service units; and

(i) approve general plans and adopt educationaicips| standards, rules, and
regulations for carrying out the board's respotisés and those assigned to the
State Department of Education by the Legislature;

(6) Adopt and promulgate rules and regulations fbe guidance, supervision,
accreditation, and coordination of educational iserwnits. Such rules and regulations
for accreditation shall include, but not be limitex] (a) a requirement that programs and
services offered to school districts by each edowat service unit shall be evaluated on
a regular basis, but not less than every seversyéarassure that educational service
units remain responsive to school district needd @) guidelines for the use and
management of funds generated from the propertye@ax and from other sources of
revenue as may be available to the educationalcgemnits, to assure that public funds
are used to accomplish the purposes and goalsnasisig the educational service units
by section 79-1204. The State Board of Educatiatl glstablish procedures to encourage
the coordination of activities among educationaVvise units and to encourage effective
and efficient educational service delivery on destéde basis;

(7) Submit a biennial report to the Governor arel@erk of the Legislature covering the
actions of the board, the operations of the Stagpaftment of Education, and the
progress and needs of the schools and recommehdegislation as may be necessary to
satisfy these needs;

(8) Prepare and distribute reports designed toantischool district officers, teachers,
and patrons of the schools with the conditionseets of the schools;

(9) Provide for consultation with professional ealiors and lay leaders for the purpose of
securing advice deemed necessary in the formulaifopolicies and in the effectual
discharge of its duties;

(10) Make studies, investigations, and reports asg&mble information as necessary for
the formulation of policies, for making plans, fraluating the state school program, and
for making essential and adequate reports;

(11) Submit to the Governor and the Legislaturaudget necessary to finance the state
school program under its jurisdiction, including tinternal operation and maintenance of
the State Department of Education;

(12) Interpret its own policies, standards, rulasd regulations and, upon reasonable
request, hear complaints and disputes arising ftioene

(13) With the advice of the Department of Motor s, adopt and promulgate rules
and regulations containing reasonable standardsinnonsistent with existing statutes,
governing: (a) The general design, equipment, caperation, and maintenance of any
vehicle with a manufacturer's rated seating capasfiteleven or more passengers used
for the transportation of school children; and (e equipment, operation, and
maintenance of any vehicle with a capacity of tenless passengers used for the
transportation of school students, when such vesiate owned, operated, or owned and
operated by any school district or privately owmedoperated under contract with any

13



school district in this state. Similar rules andgulations shall be adopted and
promulgated for operators of such vehicles as pexvin section 79-607;

(14) Accept, on behalf of the Nebraska Center far Education of Children who are
Blind or Visually Impaired, formerly the Nebraskat®ol for the Visually Handicapped,
devises of real property or donations or bequeststier property, or both, if in its
judgment any such devise, donation, or bequestrithe best interest of the center or the
students receiving services from the center, oh,band irrigate or otherwise improve
any such real estate when in the board's judgremtild be advisable to do so; and

(15) Upon acceptance of any devise, donation, quést as provided in this section,

administer and carry out such devise, donatiorheguest in accordance with the terms
and conditions thereof. If not prohibited by theme and conditions of any such devise,
donation, or bequest, the board may sell, conveshange, or lease property so devised,
donated, or bequeathed upon such terms and camgliie it deems best and remit all
money derived from any such sale or lease to the&e Streasurer for credit to the State
Department of Education Trust Fund.

Each member of the Legislature shall receive a adplie report required by subdivision
(7) of this section by making a request for ithe tommissioner.

None of the duties prescribed in this section ghaizent the board from exercising such
other duties as in its judgment may be necessarthéoproper and legal exercise of its
obligations.

The State Board of Education also has several other powers statutorily granted in §79-319. These
additional powers are generally in addition to those found in §79-318. The following passage is
Nebraska Revised Statutes §79-319:

The State Board of Education has the authority to

(1) provide for the education of and approve spemdiaicational facilities and programs
provided in the public schools for children witlsalbilities,

(2) act as the state's authority for the approvahlb types of veterans educational
programs which are financially supported in whaléngpart by the federal government,

(3) supervise and administer any educational aénitrg program established within the
state by the federal government, except postsecprediaication in approved colleges,

(4) coordinate educational activities in the sthgg pertain to elementary and secondary
education and such other educational programs aspkaced by statute under the
jurisdiction of the board,

(5) receive and distribute according to law any eygrcommodities, goods, or services
made available to the board from the state or tddgovernment or from any other
source and distribute money in accordance with tdrens of any grant received,
including the distribution of money from grants the federal government to schools,
preschools, day care centers, day care homes, of@én@mgencies, and political
subdivisions of the state or institutions of leaghnot owned or exclusively controlled by
the state or a political subdivision thereof, sngas no public funds of the state, any
political subdivision, or any public corporatioreaadded to such federal grants,

(6) publish, from time to time, directories of sol® and educators, pamphlets,
curriculum guides, rules and regulations, handbomksschool constitution and other
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matters of interest to educators, and similar galtibns. Such publications may be
distributed without charge to schools and schofitiafs within this state or may be sold
at a price not less than the actual cost of prntihhe proceeds of such sale shall be
remitted to the State Treasurer for credit to tteeSDepartment of Education Cash Fund
which may be used by the State Department of Educédr the purpose of printing and
distributing further such publications on a nonfirbasis. The board shall furnish eight
copies of such publications to the Nebraska Puliidica Clearinghouse, and

(7) when necessary for the proper administratiotheffunctions of the department and
with the approval of the Governor and the Departnoédministrative Services, rent or
lease space outside the State Capitol. (Neb. Ratut8s §79-319, 2007)

LINE OF AUTHORITY BETWEEN THE STATE BOARD AND COMMISSIONER

The relationship and line of authority between the state board and the commissioner is similar to
that between school district boards of education and superintendents. There are cases in Nebraska
schools where the superintendent serves as “secretary of the board” and the statutory descriptions of
powers and duties are also similar to the board as the policy-making body and the commissioner as
the administrator. The role of “executive officer” for the commissioner would indicate a similar role
as a superintendent in a school district where the day-to-day administration of the agency and the
“general supervision and administration” of the school districts would rest with the commissioner
and the department of education.

It is also clear that the commissioner is appointed and hired by the board in both constitutional
and statutory references. Statute also demonstrates that it is the responsibility of the commissioner
to act under the authority of the state board. It is also clear in statute that it is the responsibility of
the commissioner to carry out requirements of law and board policy, (See §79-301).

In addition to the “line of authority” issue, the interim study resolution addresses three additional
areas that are reasonably considered in this same section. They are as follows:

COMMISSIONER AS “SECRETARY OF THE BOARD”

This duty of acting as secretary of the board is established for the Commissioner in Nebraska
Revised Statute §79-315. The duty is not specifically defined in statute. In practice, the Department
of Education provides staff for the typical “secretary of the board” responsibilities, including
minutes, notes, and recording of motions.

STATE BOARD ABILITY TO MEET WITHOUT THE COMMISSIONER

The state board is required to have the commissioner or his or her designee at all meetings, except in
the case of selecting a commissioner. This requirement is established in statute (See § 79-317).
Section 79-301 also states that the board “shall deliberate and take action with the professional advice
and counsel of the Commissioner of Education.” Article VII section 4 of the Nebraska Constitution
also describes the commissioner as the “executive officer” of the state board. The commissioner
does not have any vote or veto authority on matters considered by the state board.
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ABILITY OF THE COMMISSIONER TO ACT CONTRARY TO STATE BOARD POLICY

This point raised in the interim study resolution best fits into a question of line of authority. Is the
Commissioner able to act independent of the State Board and can this independent act be contrary to
a board policy? Section 79-301 of state statute cleatly states:

The commissioner shall act under the authority of the State Board of Education. The
commissioner shall have the responsibility for carrying out the requirements of law and of
board policies, standards, rules, and regulations and for providing the educational leadership
and services deemed necessary by the board for the proper conduct of the state school
program. (Neb. Rev. Statutes § 79-301(3))

In the role of executive officer of the board, the commissioner would normally be speaking on behalf
of the board and the commissioner would be required to carry out board policy.

However, an underlying question dealing with lines of authority is the question of whether or not
the commissioner may act independently of the board. For instance, can the commissioner represent
a viewpoint not yet decided by the board or a viewpoint contrary to a position by the board.? No
established level of independence is granted to a commissioner by statute or the constitution. It
would seem that any level of independence is determined in the relationship between the board and
the commissioner. Contradictory viewpoints are likely between board members and the
commissioner and the resolution to those ultimately rest with the state board. Thus again, the board
makes policy and has the recourse to remove the commissioner when or if it chooses either through
failure to renew a contract or through the power to remove the commissioner for “...willful and
continuous disregard of his or her duties as commissioner or of the directives of the board” under
Neb. Rev. Statute §79-318. The extent to or circumstances surrounding such recourse is a matter
presumably left to the state board.

OTHER POWERS & DUTIES

STATUTORY

Several powers and duties are specified throughout statute.  Statute further defines the
constitutional role of the Department of Education, State Board, and Commissioner in the “general
supervision and administration” of the state school system.

AS A MATTER OF PRACTICE

Determining other powers and duties as a matter of practice will require input from the
Department and others. Although many powers and duties are also incorporated in the constitution,
statute and administrative code, there are many instances of powers and duties that are left to the
interpretation of the Department of Education.
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ROLE AND RELATIONSHIP AMONG BRANCHES OF GOVERNMENT

There are several considerations for the role and relationship between the branches of
government. Primarily this question to be considered is one of the relationship among Nebraska’s
governor, legislature, and state department of education. Additionally, it is worthy of considering the
role of other branches of government as well. These would include the Attorney General, the
Secretary of State, the courts, and the federal government.

The Nebraska Department of Education is a non-code agency of the Executive Branch. The State
Board of Education serves as the constitutionally elected body overseeing the Department of
Education. The Department is not directed by the Governor or any other Executive Branch agency.
This is also true of the Board of Regents and the Public Service Commission as the chart below
demonstrates. However, the relationship of agencies of the executive branch are all subject to state
statute and reliant on state appropriation in the Legislature’s biennial budget process. This creates an
interaction and reliance on the legislative and executive branches of government that necessitate
policy and budgetary conversations.

The following charts are from the 2006-07 Nebraska Blue Book, available online at
http://www.unicam.state.ne.us/web/public/bluebook. ~ The charts provide a visual of the
organization of the executive branch for the State of Nebraska and a list of the non-code agencies in
state government.
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Nebraska State Government Organization — Executive Branch*
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! Including elected officials’ offices (in bald).

* Includes State Board of Education and commissioner of education (appointed by board)
Starred items are offices and agencies established in the Nebraska Constitution.

State agencies are granted a scope of certain powers and duties and then required to adopt rules
and regulations within the statutory requirements. The Nebraska Department of Education adopts
rules and regulations under Title 92 of the Nebraska Administrative Code. Title 92 consists primarily
of chapters (rules) dealing with the operation of schools. For instance Rule 10 addresses school
accreditation. Hach subject dealt with in the rule is cross referenced with the appropriate statute
which grants authority for the Department to create the regulation. The Department is essentially
managed under Title 93, which establishes the NDE personnel rules. The statutory authority cited
for most of Title 93 is Neb. Rev. Statute §79-306, which is the description of the Commissioner of
Education as the administrative head of the NDE.

The following is from the Nebraska Secretary of State website: http://www.sos.ne.gov/rules-and-
regs/reg process.html. This provides a general glimpse into the regulation process.

OVERVIEW OF REGULATION PROCESS

What are regulations?

*  Just as the Legislature passes laws under the authority granted to them by the
Constitution, state agencies adopt or promulgate regulations under the authority
granted to them by the state statutes passed by the Nebraska Legislature.
Regulations are adopted in order to clarify and define processes and requirements
outlined in state law. For example, state law may provides that it is illegal to drive
with a blood alcohol level over .08%, regulations define how testing for blood
alcohol content is conducted. Properly adopted regulations have the force of law.

Commonly referred to as "rules", "regulations", or "rules and regulations", the
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official name for the compiled rules and regulations of the state is the Nebraska
Administrative Code

How are regulations promulgated?

* A regulation is created, amended, or repealed through the hearing and adoption
process. This can take anywhere from weeks to months from start to finish. The
purpose of the hearing and adoption process is to ensure that the public has an
opportunity to participate in the rulemaking process and that the regulation is
propetly authorized by law.

*  Unless there are special circumstances, each proposed regulation goes through a
mandatory adoption process. These adoption process is as follows:

0 Rules Drafting Period: While not specifically required by law, the rules drafting
period is an indefinite amount of time used by the agency to draft the proposed
regulations and solicit input from interested parties as appropriate. Interested parties
may include the general public, industry associations, or anyone persons ot groups
affected by the regulation. Because it is difficult to significantly change a regulation
once it has been set for hearing, the drafting period is an important phase in the
development of regulations.

0 30 Day Publication Notice*: Notice of the rulemaking hearing must be published at
least 30 days prior to the hearing (Neb. Rev. Stat. §84-907) to inform the public of
the proposed change. Contents of the notice include date, time and place of the
hearing as well as a short explanation of the purpose of the proposed regulations.
Also included in the notice are the political subdivisions and persons being regulated
and a fiscal impact statement of the monetary impact on state agencies, though this
statement is not required to contain specific dollar amounts. Notices are generally
published in a newspaper of general circulation and are also available on the rules
tracking website: http:/ /www.sos.state.ne.us/business/regtrack/ as well as in the
office of the Secretary of State. Text of the proposed changes is available on the
website and in the Secretary of State's Office.

0 Public Hearing: The Public Hearing is an opportunity for the public to comment on
proposed regulations. Time and place of the hearing are showing in the hearing
notice. Agencies may now take online comments as well if they choose to enable the
online comment function of the new rules tracking system.

0 Submission for Review: After the hearing, the regulations and the accompanying
material must be submitted to the Attorney General and the Governor. The
Attorney General reviews the regulation for compliance with statutory and
constitutional authority. The regulation then goes to the Governor for policy review
and final approval.

0 Adoption of Regulations: Upon completion of these steps, the regulations are then
forwarded to the Secretary of State and become law five days following receipt.
*There is a waiver provision for the 30 notice requirement for heatings in emergency
situations.

Although the process has been well established since the development of the
Administrative Procedure Act in the 1940s, there have been instances of disagreement
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about the adoption of rules and regulations. The Legislature adopted LB 373 in 2005,
which allows a legislator to file a grievance of sorts regarding a rule or regulation
adopted by an agency. However, if a rule is revised and receives the approval of the
Attorney General and the Governor, the legislator’s only recourse is to propose to
change the law.

There are a series of interactions between branches of government in the course of
establishing and operationalizing law. This is no different in education policy. Nebraska
history demonstrates that this is an ongoing process that is necessary to propose and
consider changes over time. The relationships among branches of government have
changed in many ways. Among the more dramatic changes occurred in the creation of
the modern Department of Education in the 1950s. Since that time, statute has evolved
to define the scope of policy authority granted to the Department of Education.

In somewhat of a Nebraska landmark decision, School District No. 8 of Sherman
county v. State Board of Education in 1964, the Nebraska Supreme Court made clear
the Legislature may grant the State Board of Education powers and that the
constitutional powers are dependent upon implementing legislative action. The Court
described how the relationship between an agency and the legislature relies on both the
establishment of the authority through statute and the adoption of rules and regulations
by the agency. The Court described this delegation of power and authority in District 8
case as follows:

The difference between a delegation of legislative power and the
delegation of authority to an administrative agency to carry out the
expressed intent of the Legislature and the details involved has long been
a difficult and important question. Increased complexity of our social
order, and the multitude of details that necessatily follow, has led to a
relaxation of the specific standards in the delegating statute in favor of
more general ones where a specialized state agency is concerned. It is
almost impossible for a legislature to prescribe all the rules and regulations
necessary for a specialized agency to accomplish the legislative purpose.
The delegation of authority to a specialized department under more
generalized standards has been the natural trend as the need for regulation
has become more evident and complex. (School Dist. No. 8 of
Sherman County v. State Board of Education, 176 Neb. 722, 127
N.W.2d 458, 1964)

The court, however, does not seem to limit the level of specificity in the delegation of

legislative powers, except to the suggest that there is a practical need to allow agencies to
deal with the complexity of issues in the administration of policies.
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APPENDIX A:

Constitutional References to State Department of Education, State Board
and Commissioner of Education

Article VII-2
State Department of Education; general supervision of school systen.

The State Department of Education shall be compiider State Board of Education and a Commissioner
of Education. The State Department of Educatiofi fla@e general supervision and administratiorhef t
school system of the state and of such other &ieSvaxs the Legislature may direct.

Source:
Neb. Const. art. VIII, sec. 2 (1875);

Transferred by Constitutional Convention, 1919-1920, art. VII, sec. 2;
Amended 1972, Laws 1972, LB 1023, sec. 1.

Annotations:
Grant of administrative and executive power to the Department of Education is authorized. School
Dist. No. 8 of Sherman County v. State Board of Education, 176 Neb. 722, 127 N.W.2d 458 (1964).

Article VII-3
State Board of Education; members, election; manner of election, term of office.

The State Board of Education shall be composedybt emembers, who shall be elected from eight
districts of substantially equal population as jdled by the Legislature. Their term of office sl for
four years each. Their duties and powers shallrescpibed by the Legislature, and they shall rexei
compensation, but shall be reimbursed their aexaénse incurred in the performance of their dufibe
members of the State Board of Education shall eadiively engaged in the educational professiah an
they shall be elected on a nonpartisan ballot.

Source:
Neb. Const. art. VIII, sec. 3 (1875);

Transferred by Constitutional Convention, 1919-1920, art. VII, sec. 3;
Amended 1972, Laws 1972, LB 1023, sec. 1.
Annotations:

Powers and duties of State Board of Education are prescribed by law. School Dist. No. 8 of Sherman
County v. State Board of Education, 176 Neb. 722, 127 N.W.2d 458 (1964).

Article VII-4
State Board of Education; Commiissioner of Education; appointment; powers and duties.

21



The State Board of Education shall appoint andhiexcompensation of the Commissioner of Education,
who shall be the executive officer of the Stated8azf Education and the administrative head ofState
Department of Education, and who shall have suetep®and duties as the Legislature may direct. The
board shall appoint all employees of the State Biepnt of Education on the recommendation of the
Commissioner of Education.

Source:
Neb. Const. art. VIII, sec. 4 (1875);

Transferred by Constitutional Convention, 1919-1920, art. VII, sec. 4;
Amended 1966, Laws 1965, c. 294, sec. 1, p. 8306;

Amended 1972, Laws 1972, LB 1023, sec. 1.

Article VII-13
State colleges; government; board; name; selection; duties; compensation.

The general government of the state colleges asex@sting, and such other state colleges as may be
established by law, shall be vested, under thetiline of the Legislature, in a board of seven memnibe
be styled as designated by the Legislature, sixtafm shall be appointed by the Governor, with ttheice
and consent of the Legislature, two each for a @frtwo, four, and six years, and two each biennium
thereafter for a term of six years, and the Comimigs of Education shall be a member ex officioeTh
duties and powers of the board shall be presciiyddw, and the members thereof shall receive no
compensation for the performance of their duties,nbay be reimbursed their actual expenses incurred
therein.

Source:
Neb. Const. art. VIII, sec. 13 (1920);

Adopted 1920, Constitutional Convention, 1919-1920, No. 25;
Transferred by Constitutional Convention, 1919-1920, art. VII, sec. 13;
Amended 1952, Laws 1951, c. 164, sec. 2(4), p. 646;
Amended 1968, Laws 1967, c. 315, sec. 1, p. 845.

Annotations:
Board of Education of State Normal Schools was established in 1920. State ex rel. Johnson v.
Hagemeister, 161 Neb. 475, 73 N.W.2d 625 (1955).
Teacher, head of department in state normal school, dismissed by president without action by board,
is entitled to test, by quo warranto, the right of teacher employed to take his place. Eason v. Majors,
111 Neb. 288, 196 N.W. 133 (1923).
Upon showing that college administrative body acted from honest conviction upon belief facts
showed it was for best interests of the school, and there was no showing that act was arbitrary or

generated by ill will, fraud, coercion, or other such motives, court will not interfere. Levitt v. Board of
Trustees of Nebraska State Colleges, 376 F.Supp. 945 (D. Neb. 1974).
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APPENDIX B:

Statutory Powers and Duties of the State Board of Education and the
Commissioner of Education
(79-301 though 79-321 and 79-738 through 79-744)

Section 79-301
State Department of Education; State Board of Education; Commissioner of Education; powers;
duties; vacancy, absence, or incapacity; deputy commissioner; duties.

(1) The State Department of Education providedrfdkrticle VII, section 2, of the Constitution of
Nebraska shall consist of a State Board of Educatial a Commissioner of Education. The State
Department of Education shall have general supervisnd administration of the school system of the
state and of such other activities as the Legistatuay direct.

(2) The State Board of Education, acting as a shdll be the policy-forming, planning, and evaiet
body for the state school program. Except in th@agment of a Commissioner of Education, the board
shall deliberate and take action with the professiadvice and counsel of the Commissioner of Etiluta

(3) The Commissioner of Education shall be the atiee officer of the State Board of Education ahe t
administrative head of the professional, techn@ad| clerical staff of the State Department of Edion.
The commissioner shall act under the authoritjhef$tate Board of Education. The commissioner shall
have the responsibility for carrying out the reguients of law and of board policies, standardestwnd
regulations and for providing the educational lealip and services deemed necessary by the boattuefo
proper conduct of the state school program. Iretrent of vacancy in office or the absence or incéypaf
the Commissioner of Education, the deputy commigsishall carry out all the duties imposed by law
upon the commissioner.

Source:
Laws 1953, c. 320, § 1, p. 1053

Laws 1971, LB 220, § 1

R.S.1943, (1994), § 79-321

Laws 1996, LB 900, § 129

Laws 1997, LB 347, § 6
Cross References:

Surplus property of federal government, assist public schools in obtaining, see sections 81-910 to 81-
912.

Section 79-302
Regulations; reports; duty of department to prescribe.

The State Department of Education shall prescobe$ for making all reports and regulations for all
proceedings under the general school laws of #ite.sthe department may establish procedures for
submission of forms on electronic media or viadefemunications systems. The department may require
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the use of a personally identifiable number, whiahill assign, on electronic data submissionsieu lof
requiring authorized signatures on paper forms.

Source:
Laws 1881, c. 78, subdivision VIIIL, § 5, p. 363

R.S.1913, § 6902

C.S.1922, § 6478

C.S.1929, § 79-1605

R.S.1943, § 79-1608

Laws 1949, c. 256, § 28, p. 701

Laws 1965, c. 513, § 1, p. 1633

Laws 1993, LB 348, § 10

R.S.1943, (1994), § 79-307

Laws 1996, LB 900, § 130
Annotations:

Under former law, authority to make rules was an unconstitutional delegation of legislative authority.
School Dist. No. 39 of Washington County v. Decker, 159 Neb. 693, 68 N.W.2d 354 (1955).

Section 79-303
State Department of Education Revolving Fundy created; use; investment.

(1) The State Department of Education may providteafsystem of charges for services rendered by the
administrative support programs of the departmealltother programs within the department. Such
charges received for administrative support sesvit®ll be credited to the State Department of &itue
Revolving Fund, which fund is hereby created. Exfiteines shall be made from such fund to finance the
operation of the administrative support programghefdepartment in accordance with appropriatioaden
by the Legislature.

(2) The Director of Administrative Services, up@teipt of proper vouchers approved by the
Commissioner of Education, shall issue warrantobthe State Department of Education Revolving

Fund. Any money in the fund available for investingmall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion ActthedNebraska State Funds Investment Act.

Source:
Laws 1978, LB 962, § 1

Laws 1995, LB 7, § 88
R.S.Supp.,1995, § 79-340
Laws 1996, LB 900, § 131

Cross References:
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Nebraska Capital Expansion Act, see section 72-1269.

Nebraska State Funds Investment Act, see section 72-1260.

Section 79-304
Commissioner of Education; qualifications.

The Commissioner of Education shall (1) be a pecd@uperior educational attainments, (2) have had
many years of experience, (3) have demonstratesbpaland professional leadership in the administra
of public education, and (4) be eligible to quafidy the highest grade of school administratorifieate
currently issued in the state.

Source:
Laws 1953, c. 320, § 11, p. 1059

R.S.1943, (1994), § 79-331

Laws 1996, LB 900, § 132

Section 79-305
Commissioner of Education, office; powers; duties.

The Commissioner of Education as the executiveeffof the State Board of Education shall: (1) Hawe
office in the city of Lincoln in which shall be hsed the records of the State Board of Educatiortfzend
State Department of Education, which records diebBubject at all times to examination by the Googr
the Auditor of Public Accounts, and committeeshaf tegislature; (2) keep the board currently infedm
and advised on the operation and status of allcaspé the educational program of the state urtder i
jurisdiction; (3) prepare a budget for financing tictivities of the board and the department, dicky the
internal operation and maintenance of the depattnagid upon approval by the board administer tineesa
in accordance with appropriations by the Legiskit(4) voucher the expenses of the department diccpr
to the rules and regulations prescribed by thedyda) be responsible for promoting the efficiency,
welfare, and improvement in the school system énstate and for recommending to the board such
policies, standards, rules, and regulations aslmayecessary to attain these purposes; (6) promote
educational improvement by (a) outlining and cargyout plans and conducting essential activitiegHe
preparation of curriculum and other materials,qigviding necessary supervisory and consultative
services, (c) holding conferences of professiodatators and other civic leaders, (d) conductisgaech,
experimentation, and evaluation of school programsactivities, and (e) in other ways assistinthe
development of effective education in the statggd@tide disputed points of school law, which decis
shall have the force of law until changed by therts (8) issue teachers' certificates accordirtfp¢o
provisions of law and the rules and regulationsgrieed by the board; and (9) attend or, in case of
necessity, designate a representative to attemdegdtings of the board except when the order ahbas
of the board is the selection of a Commissiondtdiication. None of the duties prescribed in thidisa
or in section 79-306 prevent the commissioner fex@rcising such other duties as in his or her jugigm
and with the approval of the board are necessattyetproper and legal exercise of his or her obitiga.

Source:
Laws 1953, c. 320, § 12, p. 1059

Laws 1979, LB 289, § 1

R.S8.1943, (1994), § 79-332
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Laws 1996, LB 900, § 133

Cross References:
Constitutional provisions:

Appointment, see Article VII, section 4, Constitution of Nebraska.

Board of Trustees of the Nebraska State Colleges, ex officio member, see Article VII, section 13,
Constitution of Nebraska.

State Board of Vocational Education, executive officer, see section 79-740.

Section 79-306
Commissioner of Education; State Department of Education; administrative head.

The Commissioner of Education shall be the adnratise head of the State Department of Educatiah an
as such shall have the authority to (1) delegatairgidtrative and supervisory functions to the meralu#

the staff of the department, (2) establish and taairan appropriate system of personnel administrdor
the department, (3) prescribe such administratilesrand regulations as are necessary for the prope
execution of duties and responsibilities placednuipion or her, and (4) perform all duties prescribgdhe
Legislature in accordance with the policies adojgthe State Board of Education.

Source:
Laws 1953, c. 320, § 13, p. 1060

R.S.1943, (1994), § 79-333

Laws 1996, LB 900, § 134

Section 79-307
School districts; numbering.

The Commissioner of Education shall assign a nurbeach public school district within this state.

Source:
Laws 1971, LB 528, § 1

R.S.1943, (1987), § 79-312.01
Laws 1988, LB 1142, § 3
R.S.1943, (1994), § 79-301

Laws 1996, LB 900, § 135
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Section 79-308

Teacher's institutes and conferences; organization; supervision.

The Commissioner of Education shall organize intt& and conferences at such times and placesas he
she deems practicable. He or she shall, as fatagtiqgable, attend such institutes and conferemmesjde
proper instructors for the same, and in other vegk to improve the efficiency of teachers and adea

the cause of education in the state.

Source:
Laws 1881, c. 78, subdivision VIII, § 2, p. 363

R.S.1913, § 6899
C.S.1922, § 6475

C.S.1929, § 79-1602

R.S.1943, § 79-1605

Laws 1949, c. 256, § 25, p. 700
R.S.1943, (1994), § 79-304

Laws 1996, LB 900, § 136

Section 79-309

Public schools; duty to visit and supervise.

The Commissioner of Education shall visit or cataske visited such schools as he or she may hawe it
his or her power to do and witness and advise tglchers and school officers upon the manner igtwhi
they are conducted.

Source:
Laws 1881, c. 78, subdivision VIII, § 3, p. 363

R.S.1913, § 6900
C.5.1922, § 6476

C.5.1929, § 79-1603

R.S.1943, § 79-1606

Laws 1949, c. 256, § 26, p. 701
R.S.1943, (1994), § 79-305

Laws 1996, LB 900, § 137
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Section 79-310
State Board of Education; members, election.

The State Board of Education shall be composedybt emembers who shall be elected as provided in
section 32-511.

Source:
Laws 1953, c. 320, § 2, p. 1054

Laws 1967, c. 527, § 1, p. 1750
Laws 1991, LB 619, § 1

Laws 1994, LB 76, § 589
R.S.1943, (1994), § 79-322
Laws 1996, LB 900, § 138

Cross References:
Constitutional provisions:

Creation, Article VII, section 3, Constitution of Nebraska.
Membership, requirements, Article VII, section 3, Constitution of Nebraska.
Filing fees, see section 32-608.

Nomination, nonpolitical, see section 32-609.

Section 79-311
State Board of Education; districts enumerated.

For the purpose of section 79-310, the state isléiinto eight districts. The limits and desigoas of the
eight districts shall be as follows:

District No. 1. That part of Lancaster County matluded in State Board of Education district 5;

District No. 2. The counties of Washington and Césat part of Saunders County not included ineStat
Board of Education district 3, that part of Sarpu@ty not included in State Board of Educationrdisd
and State Board of Education district 8, and tlaait pf Douglas County not included in State Bodfrd o
Education district 4 and State Board of Educatiitridt 8;

District No. 3. The counties of Cedar, Dixon, DakdtVayne, Thurston, Madison, Stanton, Cuming, Burt,
Platte, Colfax, Dodge, Polk, and Butler and that paSaunders County beginning at the interseation

the Saunders-Lancaster County line and U.S. Highivayorth on U.S. Highway 77 to County Road 18,
north on County Road 18 to a north-south line editegp north from County Road 18, north along suok li
to County Road L, east on County Road L to thelgreerthwest and north along the creek to County
Road M, east on County Road M to County Road 18hran County Road 18 to County Road X, east on
County Road X to County Road 18, north on CountadRd8 to Two Mile Road, east on Two Mile Road
to County Road 17, north on County Road 17 to GoRuad Z, east on County Road Z to County Road
17, northwest and north on County Road 17 to Ckdkes Road, east on Cedar Lakes Road to the
Saunders-Dodge County line, west along the Sausidledge County line to the Saunders-Butler County
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line, south along the Saunders-Butler County lmthe Saunders-Lancaster County line, and east) dlen
Saunders-Lancaster County line to the point of i@gQ;

District No. 4. That part of Douglas County begimnat the intersection of the Douglas-Sarpy Colingy
and South 60th Street, northeast on South 60tlet3tyeéhe Burlington Northern Santa Fe Railroatitrig
of-way, east along the Burlington Northern Sant&Bédroad right-of-way to the intersection of arstea
west line extending west from Y Street, east alsunch line to Y Street, east on Y Street to Soutid52
Street, north on South 52nd Street to Orchard Ageeast on Orchard Avenue to South 51st Streeth nor
on South 51st Street to L Street, east on L SteeSbuth 50th Street, north on South 50th Street to
Bancroft Street, east on Bancroft Street to So8th &treet, north on South 48th Street to Pacifiees,
west on Pacific Street to South 50th Street, nont!south 50th Street to North 50th Street, nortiNorth
50th Street to Chicago Street, west on ChicagaestoeNorth 52nd Street, north on North 52nd Street
Western Avenue, west on Western Avenue to North 8dteet, north on North 60th Street to Blondo
Street, west on Blondo Street to North 61st Stremth on North 61st Street to Miami Street, east o
Miami Street to North 60th Avenue, north on Nor@it6Avenue to Maple Street, west on Maple Street to
North 61st Street, north on North 61st Street @ttF8treet, east on Pratt Street to North 60the§treorth
on North 60th Street to Sprague Street, west oadsggr Street to North 63rd Street, north on Nortil 63
Street to Ames Avenue, east on Ames Avenue to Nefttd Street, north on North 62nd Street to Park
Lane Drive, east on Park Lane Drive to North 6Qtle&, north on North 60th Street to Sorenson Paykw
west on Sorenson Parkway to 66th Street, northétim Btreet to a north-south line extending nortimir
66th Street, north along such line to the northastrboundary of Precinct 1-13, follow such boundary
west to North 72nd Street, north on North 72nd&tte State Street, east on State Street to NOith 6
Street, south on North 60th Street to King Streast on King Street to North 54th Avenue, southeast
North 54th Avenue to Sheffield Street, east on fildfStreet to Mormon Bridge Road, northeast on
Mormon Bridge Road to Young Street, east on Youinges to North 42nd Street, northeast on North 42nd
Street to State Street, northeast on State Strédétith 36th Street, south on North 36th Stre&heffield
Street, east on Sheffield Street to North 30theStisouth on North 30th Street to Read Street,aaBRead
Street to North 25th Street, south on North 25thedtto Vane Street, east on Vane Street to Nettin 2
Street, north on North 24th Street to Read Stesedt on Read Street and continuing east alongstwest
line extending east from Read Street to the Nebréska state line, south along the Nebraska-lowate st
line to the Douglas-Sarpy County line, and weshglthe Douglas-Sarpy County line to the point of
beginning, and that part of Sarpy County beginminthe intersection of the Douglas-Sarpy Countg lin
and South 108th Street, south on South 108th Streégiles Road, west on Giles Road to South 114th
Street, south on South 114th Street to Capehard,R@est on Capehart Road to South 72nd Streeh aort
South 72nd Street to State Highway 370, east ce Stighway 370 to the easternmost boundary of
Papillion 2-3 Precinct, north along such boundarZédardale Road, east on Cedardale Road to 66th
Street, north on 66th Street to Cornhusker Roast,aaCornhusker Road to South 36th Street, narth o
South 36th Street to the southern boundary of Gilerl Precinct, follow such boundary east and north
Childs Road, east on Childs Road to Cedar IslaratiReorth on Cedar Island Road to Chandler Road
West, east on Chandler Road West to Chandler Raat] &ast on Chandler Road East to Bellevue
Boulevard, northwest on Bellevue Boulevard to Giff®rive, northeast on Gifford Drive to the Douglas
Sarpy County line, and west along the Douglas-S@qmynty line to the point of beginning;

District No. 5. The counties of York, Seward, Adai@tay, Fillmore, Saline, Webster, Nuckolls, Thayer
Jefferson, Gage, Otoe, Johnson, Nemaha, Pawne®iemardson and that part of Lancaster County
beginning at the intersection of the Lancasterr@aiounty line and West Stagecoach Road, east ah We
Stagecoach Road to the western boundary of CeltéePriecinct, north along such boundary to West
Saltillo Road, east on West Saltillo Road to Sowtsiwb6th Street, north on Southwest 56th Stretdst
Van Dorn Street, east on West Van Dorn Streetdaetistern boundary of Garfield 2 Precinct, follmets
boundary north to West Vine Street, east on Wese\#treet to Northwest 27th Street, south on Nathw
27th Street to the southern boundary of 1A-1 Prtcfollow such boundary east to Sun Valley Bouteya
northeast on Sun Valley Boulevard to Interstatehidigly 180, south on Interstate Highway 180 to Salt
Creek, northeast along Salt Creek to the southeundary of 1D-3 Precinct, follow such boundary ¢ast
North 27th Street, north on North 27th Street ltAncaster-Saunders County line, west along the
Lancaster-Saunders County line to the Lancastem&E@ounty line, south and west along the Lancaster
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Seward County line to the Lancaster-Saline Couing;, and south along the Lancaster-Saline Coungy li
to the point of beginning;

District No. 6. The counties of Hamilton, Merridkance, Boone, Antelope, Pierce, Knox, Boyd, Holt,
Wheeler, Greeley, Howard, Hall, Kearney, Franktarlan, Phelps, Buffalo, Sherman, Valley, Garfield,
and Custer;

District No. 7. The counties of Furnas, Red Willdditchcock, Dundy, Chase, Hayes, Frontier, Gosper,
Dawson, Lincoln, Perkins, Keith, Deuel, Cheyennimli@ll, Banner, Scotts Bluff, Morrill, Garden,
Arthur, McPherson, Logan, Loup, Rock, Keya PahavBr, Blaine, Thomas, Hooker, Grant, Cherry,
Sheridan, Dawes, Box Butte, and Sioux; and

District No. 8. That part of Sarpy County beginnatghe intersection of the Douglas-Sarpy Coumtg li
and South 108th Street, south on South 108th Strégiles Road, west on Giles Road to South 114th
Street, south on South 114th Street to the souttmundary of Papillion Second 2 Voting District,ste
along such boundary to the southern boundary dil®id 1 Precinct, west along such boundary to the
southern boundary of Richland 8 Precinct, west@kuch boundary to Interstate Highway 80, southwest
on Interstate Highway 80 to Capehart Road, northaesapehart Road to South 192nd Street, north on
South 192nd Street to Cornhusker Road, west onfDsker Road to South 222nd Street, north on South
222nd Street to Centennial Road, west on CenteRaiatl to South 225th Street, north on South 225th
Street to the Douglas-Sarpy County line, and dasgahe Douglas-Sarpy County line to the point of
beginning, and that part of Douglas County begigrinhthe intersection of the Douglas-Sarpy Couiniy |
and South 60th Street, northeast on South 60tlet3tyeéhe Burlington Northern Santa Fe Railroatitrig
of-way, east along the Burlington Northern Sant&Bédroad right-of-way to the intersection of arstea
west line extending west from Y Street, east alsunch line to Y Street, east on Y Street to Soutid52
Street, north on South 52nd Street to Orchard Ageeast on Orchard Avenue to South 51st Streeth nor
on South 51st Street to L Street, east on L SteeSbuth 50th Street, north on South 50th Street to
Bancroft Street, east on Bancroft Street to So8th &treet, north on South 48th Street to Pacifiees,
west on Pacific Street to South 50th Street, nont!south 50th Street to North 50th Street, nortiNorth
50th Street to Chicago Street, west on ChicagaetoeNorth 52nd Street, north on North 52nd Street
Western Avenue, west on Western Avenue to North 8dteet, north on North 60th Street to Blondo
Street, west on Blondo Street to North 61st Stremth on North 61st Street to Miami Street, east o
Miami Street to North 60th Avenue, north on Nor@it6Avenue to Maple Street, west on Maple Street to
North 61st Street, north on North 61st Street tttF8treet, east on Pratt Street to North 60the§treorth

on North 60th Street to Sprague Street, west oadsygr Street to North 63rd Street, north on Norti 63
Street to Ames Avenue, east on Ames Avenue to Ne#tttd Street, north on North 62nd Street to Park
Lane Drive, east on Park Lane Drive to North 6Qtle&, north on North 60th Street to Sorenson Paykw
west on Sorenson Parkway to 66th Street, northétim Btreet to a north-south line extending nortimfr
66th Street, north along such line to the northa@strboundary of Precinct 1-13, follow such boundary
west to North 72nd Street, north on North 72nd&tte State Street, east on State Street to NOith 6
Street, south on North 60th Street to King Streast on King Street to North 54th Avenue, southeast
North 54th Avenue to Sheffield Street, east on fildfStreet to Mormon Bridge Road, northeast on
Mormon Bridge Road to Young Street, east on Youinges to North 42nd Street, northeast on North 42nd
Street to State Street, northeast on State Strédtith 36th Street, south on North 36th Stre&heffield
Street, east on Sheffield Street to North 30theStisouth on North 30th Street to Read Street,aBRead
Street to North 25th Street, south on North 25the&dtto Vane Street, east on Vane Street to Nettin 2
Street, north on North 24th Street to Read Stezedt on Read Street and continuing east alongstwest
line extending east from Read Street to the Nebrémka state line, northwest along the Nebraskaalow
state line to Interstate Highway 680, west on ktie Highway 680 to McKinley Street, northwest on
McKinley Street to State Highway 36, west on Stdiighway 36 to North 108th Street, south on North
108th Street to Blair High Road, southeast on Bigh Road to Interstate Highway 680, south on
Interstate Highway 680 to Pacific Street, west anift Street to Skyline Drive, south on Skyline\irto
South 222nd Street, south on South 222nd StrebetBouglas-Sarpy County line, and east along the
Douglas-Sarpy County line to the point of beginning

Source:
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Laws 1967, c. 527, § 2, p. 1751
Laws 1971, LB 735, § 1

Laws 1981, LB 554, § 1

Laws 1991, LB 619, § 2
R.S.1943, (1994), § 79-322.01
Laws 1996, LB 900, § 139

Laws 2001, LB 850, § 2

Section 79-312
State Board of Education districts; description; basts.

The descriptions of districts in section 79-311 tateen from the 2000 TIGER/Line files publishedtbg
United States Department of Commerce, Bureau oC#mesus.

Source:
Laws 1971, LB 735, § 2

Laws 1981, LB 554, § 2
Laws 1991, LB 619, § 3
R.S.1943, (1994), § 79-322.02
Laws 1996, LB 900, § 140

Laws 2001, LB 856, § 3

Section 79-313
State Board of Education; members; qualifications.

No person shall be eligible to membership on tleéeIBoard of Education (1) who is actively engaiged
the teaching profession, (2) who is a holder of staye office, a member of a state board or coniomss
unless the board or commission is limited to arnisay capacity, or a candidate for any state offaze
board or commission unless the board or commigsibmited to an advisory capacity, or (3) unlessan
she is a citizen of the United States, a residetiteostate for a period of at least six months, amesident
of the district from which he or she is electeddqgveriod of at least six months immediately preugdis
or her election.

Source:
Laws 1953, c. 320, § 3, p. 1054

Laws 1994, LB 76, § 590

R.S.1943, (1994), § 79-323
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Laws 1996, LB 900, § 141

Laws 2001, LB 797, § 8

Section 79-314
State Board of Education; members; vacancies; how filled.

Vacancies occurring on the State Board of Educdi&imeen one general election and another shall be
filled by appointment by the Governor from amongléfied persons residing in the district in whidtet
vacancy occurs. Such appointments shall be inngritind continue for the unexpired term and until a
successor is elected and qualified. The writteroapment shall be filed with the Secretary of State

Source:
Laws 1953, c. 320, § 4, p. 1054

Laws 1957, c. 124, § 24, p. 436
R.S.1943, (1994), § 79-324

Laws 1996, LB 900, § 142

Section 79-315
State Board of Education; members; officers; Commissioner of Education; appointment; term;
removal; seal; powers.

The State Board of Education shall elect from i anembership a president and a vice president and
otherwise organize itself for the conduct of bussdt shall then consider the appointment of and
contracting for a Commissioner of Education whgggointment may be for a period of three years.
During such term the commissioner may be removaah ffice for the causes set forth in subdivisigh (
of section 79-318. The commissioner shall be tloeetary of the board. The board shall reorganeadfit
each two years at its first meeting in the nex¢dar year following a general election. The badvall
constitute a body corporate to be known as thee&aard of Education, and as such it shall adogt an
make use of a common seal and may receive, hadduse money and real and personal property for the
benefit of the school system of the state.

Source:
Laws 1953, c. 320, § 5, p. 1055

Laws 1969, c. 707, § 1, p. 2711
Laws 1971, LB 525, § 1

Laws 1982, LB 654, § 1
R.S.1943, (1994), § 79-325

Laws 1996, LB 900, § 143
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Section 79-316

State Board of Education; members; impeachment; grounds.

Members of the State Board of Education shall flgidi to impeachment in the same manner and on the
same grounds as other state officers.

Source:
Laws 1953, c. 320, § 6, p. 1055

Laws 1971, LB 421, § 1
R.S.1943, (1994), § 79-326

Laws 1996, LB 900, § 144

Section 79-317
State Board of Education; meetings; open to public; exceptions; compensation and expenses.

(1) The State Board of Education shall meet regqubard periodically in the office of the State Depaent
of Education at least four times annually. Meetislyall be held during the first full week in Jurrela
during the first full week in December of each yéldre board may meet at such other times and pksces
it may determine necessary for the proper andiefficonduct of its duties. Special meetings may be
called in accordance with this section and the Qgeatings Act. Five members of the board shall
constitute a quorum.

(2) The public shall be admitted to all meetingshef State Board of Education except to such closed
sessions as the board may direct in accordancethét®pen Meetings Act. The board shall cause to be
kept a record of all public meetings and proceesliofighe board. The commissioner, or his or her
designated representative, shall be present ategtings except when the order of business fobdlaed is
the selection of a Commissioner of Education.

(3) The members of the State Board of Educatiofi si@eive no compensation for their services Iatlls

be reimbursed for actual and essential expensasrattin attending meetings or incurred in the
performance of duties as directed by the board@sded in sections 81-1174 to 81-1177.

Source:
Laws 1953, c. 320, § 7, p. 1055

Laws 1971, LB 421, § 2
Laws 1975, LB 325, § 7
Laws 1981, LB 204, § 153
R.S.1943, (1994), § 79-327
Laws 1996, LB 900, § 145
Laws 2004, LB 821, § 24

Effective date July 16, 2004
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Cross References:
Open Meetings Act, see section 84-1407.

Section 79-318
State Board of Education; powers; duties.

The State Board of Education shall:
(1) Appoint and fix the compensation of the Comiisser of Education;

(2) Remove the commissioner from office at any tfioreconviction of any crime involving moral
turpitude or felonious act, for inefficiency, orfaillful and continuous disregard of his or hetids as
commissioner or of the directives of the board;

(3) Upon recommendation of the commissioner, agpd fix the compensation of a deputy
commissioner and all professional employees obtied;

(4) Organize the State Department of Educationsmith divisions, branches, or sections as may be
necessary or desirable to perform all its propections and to render maximum service to the baart
to the state school system;

(5) Provide, through the commissioner and his omphefessional staff, enlightened professional
leadership, guidance, and supervision of the stteol system, including educational service uits.
order that the commissioner and his or her staff czary out their duties, the board shall, throtigh
commissioner: (a) Provide supervisory and consatiagervices to the schools of the state; (b) issue
materials helpful in the development, maintenaaoé, improvement of educational facilities and
programs; (c) establish rules and regulations whmern standards and procedures for the approdal a
legal operation of all schools in the state andlieraccreditation of all schools requesting state
accreditation. All public, private, denominationat,parochial schools shall either comply with the
accreditation or approval requirements prescribgtiis section and section 79-703 or, for thos@alsh
which elect not to meet accreditation or approeglirements, the requirements prescribed in subssct
(2) through (6) of section 79-1601. Standards andguures for approval and accreditation shallds=t
upon the program of studies, guidance serviceqyuhngber and preparation of teachers in relatichéo
curriculum and enrollment, instructional materiatsl equipment, science facilities and equipmentatyy
facilities and materials, and health and safetyofacn buildings and grounds. Rules and regulatiwhich
govern standards and procedures for private, devaiimnal, and parochial schools which elect, pursua
to the procedures prescribed in subsections (8ugir (6) of section 79-1601, not to meet state
accreditation or approval requirements shall bdessribed in such section; (d) institute a statevsigstem
of testing to determine the degree of achievemedittacomplishment of all the students within tleess
school systems if it determines such testing wibelddvisable; (e) prescribe a uniform system afnd
and accounting for keeping adequate educationafiaadcial records, for gathering and reporting
necessary educational data, and for evaluatingatidnal progress; (f) cause to be published laulssry
and regulations governing the schools and the $dands and funds with explanatory notes for the
guidance of those charged with the administratiothe schools of the state; (g) approve teachecathn
programs conducted in Nebraska postsecondary ednabinstitutions designed for the purpose of
certificating teachers and administrators; (h) apprteacher evaluation policies and procedures|ojesd
by school districts and educational service umits] (i) approve general plans and adopt educational
policies, standards, rules, and regulations foryaag out the board's responsibilities and thosggaed to
the State Department of Education by the Legistatur

(6) Adopt and promulgate rules and regulationgtierguidance, supervision, accreditation, and
coordination of educational service units. Suckswnd regulations for accreditation shall inclume,not
be limited to, (a) a requirement that programs serdtices offered to school districts by each edonat
service unit shall be evaluated on a regular bhsisnot less than every seven years, to assure tha
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educational service units remain responsive toaddtistrict needs and (b) guidelines for the usa an
management of funds generated from the propertietaxand from other sources of revenue as may be
available to the educational service units, to isthat public funds are used to accomplish thpqaes
and goals assigned to the educational service bpisgction 79-1204. The State Board of Educati@tl s
establish procedures to encourage the coordinafiantivities among educational service units and t
encourage effective and efficient educational serdelivery on a statewide basis;

(7) Submit a biennial report to the Governor arel@erk of the Legislature covering the actionshef
board, the operations of the State Department at&tibn, and the progress and needs of the schodls
recommend such legislation as may be necessaafitfysthese needs;

(8) Prepare and distribute reports designed toaintjschool district officers, teachers, and patrofithe
schools with the conditions and needs of the s&hool

(9) Provide for consultation with professional eaiors and lay leaders for the purpose of securtiivgca
deemed necessary in the formulation of policiesiarile effectual discharge of its duties;

(10) Make studies, investigations, and reportsassmble information as necessary for the fornuriaaf
policies, for making plans, for evaluating the stathool program, and for making essential andwateq
reports;

(11) Submit to the Governor and the Legislatureidget necessary to finance the state school program
under its jurisdiction, including the internal opon and maintenance of the State Department of
Education;

(12) Interpret its own policies, standards, ruéag] regulations and, upon reasonable request, hear
complaints and disputes arising therefrom;

(13) With the advice of the Department of Motor éiss, adopt and promulgate rules and regulations
containing reasonable standards, not inconsistithtexisting statutes, governing: (a) The geneesligh,
equipment, color, operation, and maintenance ofvatcle with a manufacturer's rated seating capaci
eleven or more passengers used for the transporiaftischool children; and (b) the equipment, opena
and maintenance of any vehicle with a capacitynfdr less passengers used for the transportdtion o
school students, when such vehicles are ownedatgzkror owned and operated by any school digrict
privately owned or operated under contract with setyool district in this state. Similar rules and
regulations shall be adopted and promulgated feraiprs of such vehicles as provided in sectio60B-

(14) Accept, on behalf of the Nebraska CentertierEducation of Children who are Blind or Visually
Impaired, formerly the Nebraska School for the difuHandicapped, devises of real property or
donations or bequests of other property, or bbih,its judgment any such devise, donation, orussq is
for the best interest of the center or the studesusiving services from the center, or both, arigdte or
otherwise improve any such real estate when ibtized's judgment it would be advisable to do sd; an

(15) Upon acceptance of any devise, donation, quést as provided in this section, administer ardyc
out such devise, donation, or bequest in accordaitbethe terms and conditions thereof. If not pbated
by the terms and conditions of any such deviseatiom, or bequest, the board may sell, convey, @ixgé,
or lease property so devised, donated, or bequetaihen such terms and conditions as it deems bédst a
remit all money derived from any such sale or ldaghe State Treasurer for credit to the Stateatepent
of Education Trust Fund.

Each member of the Legislature shall receive a adplye report required by subdivision (7) of thection
by making a request for it to the commissioner.

None of the duties prescribed in this section ghalent the board from exercising such other duggin
its judgment may be necessary for the proper agal kxercise of its obligations.

Source:
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Laws 1953, c. 320, § 8, p. 1056
Laws 1955, c. 306, § 1, p. 947
Laws 1959, c. 383, § 1, p. 1328
Laws 1967, c. 528, § 2, p. 1753
Laws 1969, c. 707, § 2, p. 2712
Laws 1969, c. 708, § 1, p. 2716
Laws 1971, LB 292, § 5

Laws 1974, LB 863, § 8

Laws 1977, LB 205, § 1

Laws 1979, LB 322, § 37

Laws 1981, LB 316, § 1

Laws 1981, LB 545, § 27

Laws 1984, LB 928, § 2

Laws 1984, LB 994, § 6

Laws 1986, LB 1177, § 36
Laws 1987, LB 688, § 11

Laws 1989, LB 15, § 1

Laws 1989, LB 285, § 141
Laws 1990, LB 980, § 34
Laws 1994, LB 858, § 3
R.S.1943, (1994), § 79-328
Laws 1996, LB 900, § 146
Laws 1999, LB 813, § 6

Cross References:
Gifts, devises, and bequests, loans to needy students, see section 79-2,106.

Private, denominational, or parochial schools, election not to meet approval or accreditation
requirements, see section 79-1601.

Annotations:
The state, having a high responsibility for the education of its citizens, has the power to impose
reasonable regulations for the control and duration of basic education. Parents have a right to send
their children to private schools but do not have the right to be completely unfettered by reasonable
government regulations as to the quality of the education furnished and the maintenance of minimum
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standards. State ex rel. Douglas v. Faith Baptist Church of Louisville, 207 Neb. 802, 301 N.W.2d 571
(1981).

Adequate standards are provided by this section to authorize transfer of land from a nonaccredited to
an accredited high school district. De Jonge v. School Dist. of Bloomington, 179 Neb. 539, 139
N.W.2d 296 (19606).

Matters to be considered in promulgating rules and regulations are specified. School Dist. No. 8 of
Sherman County v. State Board of Education, 176 Neb. 722, 127 N.W.2d 458 (1964).

Standards were not effective until filed with Secretary of State. School Dist. No. 228 of Holt County
v. State Board of Education, 164 Neb. 148, 82 N.W.2d 8 (1957).

This section was not applicable to supply standards in cases arising before its enactment. School Dist.
No. 39 of Washington County v. Decker, 159 Neb. 693, 68 N.W.2d 354 (1955).

Section 79-319
State Board of Education; additional powers; enumerated.

The State Board of Education has the authorityl Ygfovide for the education of and approve special
educational facilities and programs provided inglblic schools for children with disabilities, (@3t as
the state's authority for the approval of all typéseterans educational programs which are firelyci
supported in whole or in part by the federal goweent, (3) supervise and administer any educational
training program established within the state leyférderal government, except postsecondary educatio
approved colleges, (4) coordinate educational dietsvin the state that pertain to elementary awbsdary
education and such other educational programseaglaced by statute under the jurisdiction of thard,
(5) receive and distribute according to law any eygrcommodities, goods, or services made avaitable
the board from the state or federal governmentamfany other source and distribute money in
accordance with the terms of any grant receivedudting the distribution of money from grants b th
federal government to schools, preschools, dayaamters, day care homes, nonprofit agencies, and
political subdivisions of the state or institutianfslearning not owned or exclusively controlledthg state
or a political subdivision thereof, so long as nbl funds of the state, any political subdivision any
public corporation are added to such federal grd6)spublish, from time to time, directories ohsols
and educators, pamphlets, curriculum guides, mamgsregulations, handbooks on school constitutiwh a
other matters of interest to educators, and sirpilénlications. Such publications may be distributed
without charge to schools and school officials witthis state or may be sold at a price not leans the
actual cost of printing. The proceeds of such shidl be remitted to the State Treasurer for credihe
State Department of Education Cash Fund which neaysed by the State Department of Education for the
purpose of printing and distributing further suealblications on a nonprofit basis. The board shalish
eight copies of such publications to the Nebraakalifations Clearinghouse, and (7) when necessary f
the proper administration of the functions of tlepartment and with the approval of the Governortaed
Department of Administrative Services, rent or égsgace outside the State Capitol.

Source:
Laws 1953, c. 320, § 9, p. 1058

Laws 1959, c. 384, § 1, p. 1332
Laws 1961, c. 395, § 1, p. 1202
Laws 1963, c. 469, § 5, p. 1504

Laws 1972, LB 1284, § 20
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Laws 1974, LB 863, § 9
Laws 1975, LB 359, § 2
Laws 1976, LB 733, § 1
Laws 1985, LB 417, § 1
Laws 1986, LB 997, § 7
R.S.1943, (1994), § 79-329

Laws 1996, LB 900, § 147

Section 79-320
State Board of Education, liability insurance; for whom.

The State Board of Education has the authorityutglpase and maintain insurance, on behalf of the
Commissioner of Education or any person who is @ & member, officer, employee, or agent of theSta
Board of Education, against any liability assergdinst him or her and incurred by him or her in such
capacity or arising out of his or her status ahsuthether or not the State Board of Education didwalve
the power to indemnify the individual against stiability under any other provision of law.

Source:
Laws 1977, LB 146, § 1

Laws 1981, LB 472, § 1
R.S.1943, (1994), § 79-329.01

Laws 1996, LB 900, § 148

Section 79-321
State Board of Education; State Board of V'ocational Education; assumption of powers and
dnties; Commissioner of Education; duties.

(1) The State Board of Education shall replaceSfa¢e Board of Vocational Education and, when gcis
the State Board of Vocational Education, shall assthe duties and powers provided in sections #td3
79-744.

(2) The Commissioner of Education shall be the etiee officer of the State Board of Vocational
Education.

Source:
Laws 1953, c. 320, § 10, p. 1059

Laws 1990, LB 1090, § 3

Laws 1993, LB 348, § 12
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R.S8.1943, (1994), § 79-330
Laws 1996, LB 900, § 149

Laws 1998, Spec. Sess., LB 1, § 10

Section 79-738
State Board of V' ocational Education; legislation and funds; duties.

The State Board of Vocational Education shall adstén any legislation relating to vocational edimat
enacted by the Legislature and shall direct theutisement of and administer the use of all fundsiged
for vocational education and assigned to the Refsartment of Education.

Source:
Laws 1917, c. 227, § 1, p. 559

Laws 1921, c. 68, § 1, p. 259
C.5.1922, §§ 6554a, 6556
C.S.1929, §§ 79-2201, 79-2206
R.S.1943, § 79-2201

Laws 1949, c. 267, § 1, p. 881
Laws 1949, c. 256, § 408, p. 828
Laws 1955, c. 325, § 1, p. 1007
Laws 1990, LB 1090, § 31
R.S.1943, (1994), § 79-1419

Laws 1996, LB 900, § 412

Section 79-739
Vocational education; State Treasurer, custodian of funds.

The State Treasurer shall be the custodian otiall$ allotted to this state from other sourceptoposes
of vocational education. He or she shall receiwt novide for the proper custody and disbursemént o
such funds.

Source:
Laws 1917, c. 227, § 2, p. 559

C.S5.1922, § 6554b

C.8.1929, § 79-2202
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R.S8.1943, § 79-2202

Laws 1949, c. 256, § 409, p. 829
Laws 1990, LB 1090, § 32
R.S.1943, (1994), § 79-1420

Laws 1996, LB 900, § 413

Section 79-740
State Board of V'ocational Education; designation; meetings; quorumy executive officer.

(1) The State Board of Education shall also beStiage Board of Vocational Education and, when gcis
the State Board of Vocational Education, shall amsthe powers and duties provided in sections Btd@3
79-744.

(2) The Commissioner of Education shall be the etree officer of the State Board of Vocational
Education. The members of the State Board of VonatiEducation shall receive no compensation for
their services. They shall be reimbursed for acinal essential expenses incurred in attending ngsetr
incurred in the performance of their duties as foted in sections 81-1174 to 81-1177. The State @oér
Vocational Education shall meet in the office of Btate Department of Education at least four times
annually. It may meet at such other times and glasethe board determines necessary for the pamger
efficient conduct of its duties. Special meetingsyrbe called by the presiding officer upon a wnittetice
given at least five days preceding the meetinghénabsence of such a call by the presiding offiter
Commissioner of Education shall call such speciebtimg upon the written request of a majority @& th
board. Five members of the board shall constituifeaaum for the transaction of business.

Source:
Laws 1917, ¢. 227, § 3, p. 559

Laws 1921, c. 75, § 1, p. 282
C.S5.1922, § 6555

C.S.1929, § 79-2203

Laws 1941, c. 164, § 12, p. 657
C.S.Supp.,1941, § 79-2203
Laws 1943, c. 206, § 1, p. 685
R.S.1943, § 79-2203

Laws 1949, c. 256, § 410, p. 829
Laws 1951, c. 290, § 1, p. 958
Laws 1953, c. 313, § 1, p. 1038

Laws 1955, c. 325, § 2, p. 1008
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Laws 1971, LB 421, § 3
Laws 1981, LB 204, § 160
Laws 1990, LB 1090, § 33
Laws 1993, LB 348, § 44
R.S.1943, (1994), § 79-1421
Laws 1996, LB 900, § 414
Cross References:
Assistant commissioner of education in charge of vocational education, appointment, see section 79-
321.
Annotations:

Rule-making authority of State Board of Education extends to State Board of Vocational Education.
Campbell v. Area Vocational Technical School No. 2, 183 Neb. 318, 159 N.W.2d 817 (1968).

Section 79-741
State Board of 1 ocational Education; duties.

The State Board of Vocational Education shall adigtpolicies to be followed in administering vaoaal
education and shall supervise the administratiath@fpolicies by the Commissioner of Education. The
board shall cooperate with the United States Depant of Education in the administration of federal
legislation relating to vocational education andlktio all things necessary to entitle the stateteive the
benefits of such federal legislation. The board magpt and promulgate rules and regulations to/ @t
sections 79-738 to 79-744.

Source:
Laws 1917, c. 227, § 4, p. 560

C.5.1922, § 65552

C.S.1929, § 79-2204

Laws 1943, c. 206, § 2, p. 686
R.S.1943, § 79-2204

Laws 1949, c. 256, § 411, p. 829
Laws 1955, c. 324, § 10, p. 1005
Laws 1955, c. 325, § 3, p. 1008
Laws 1959, c. 413, § 3, p. 1381
Laws 1978, LB 756, § 50

Laws 1990, LB 1090, § 34

Laws 1993, LB 348, § 45
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R.S.1943, (1994), § 79-1422
Laws 1996, LB 900, § 415

Laws 1998, Spec. Sess., LB 1, § 14

Section 79-742
State Board of V'ocational Education; staff members; appointment.

The State Board of Vocational Education shall,fmrecommendation of the Commissioner of Education,
appoint staff members to carry out sections 79{638-744.

Source:
Laws 1917, c. 227, § 5, p. 560

C.S.1922, § 6555b

C.S.1929, § 79-2205

Laws 1943, c. 206, § 3, p. 686
R.S.1943, § 79-2205

Laws 1947, c. 288, § 1, p. 897
Laws 1949, c. 256, § 412, p. 830
Laws 1951, c. 290, § 2, p. 959
Laws 1953, c. 314, § 1, p. 1041
Laws 1955, c. 325, § 4, p. 1009
Laws 1990, LB 1090, § 35
Laws 1993, LB 348, § 46
R.S.1943, (1994), § 79-1423

Laws 1996, LB 900, § 416

Section 79-743

Vocational school, department, or course; establishment; reimbursement; when.

(1) Any school board or board of education mayldisth, with the approval of the State Board of
Vocational Education, a vocational school, depantmer course providing instruction necessary ffigr t
preparation of individuals for paid or unpaid enypi@nt in occupations not requiring a baccalaureate
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advanced degree and vocational student organizatitivities which function as an integral part loé t
school, department, or course.

(2) Vocational schools, departments, or coursegrvapproved by the State Board of Vocational
Education, shall be reimbursed in accordance wghtérms specified annually in the contracts betvike
local board and the state board.

Source:
Laws 1919, c. 267, § 4, p. 1069

C.5.1922, § 6563

C.5.1929, § 79-2213

R.S.1943, § 79-2210

Laws 1949, c. 256, § 417, p. 832
Laws 1951, c. 290, § 6, p. 961
Laws 1955, c. 325, § 5, p. 1009
Laws 1990, LB 1090, § 36
R.S.1943, (1994), § 79-1428
Laws 1996, LB 900, § 417

Laws 1997, LB 347, § 19

Section 79-744
State Board of V'ocational Education; additional duties.

The State Board of Vocational Education shall @dperate with the boards authorized by sectiong3®-
to 79-744 to establish vocational schools, departm@r courses, (2) cooperate with the UnitedeStat
Department of Education in the administration afdial legislation relating to vocational educatim
the Nebraska State Plan for Vocational Educati®na@minister the funds provided by the federal
government under such federal legislation, by tia¢eSof Nebraska, and by donations or contributfons
the promotion of vocational education in the pullitools of Nebraska, (4) appoint staff members to
administer such federal legislation and sectiong3®to 79-744 for the State of Nebraska, (5)His t
compensation of such personnel and pay such comp@mnsnd other necessary expenses of
administration from funds appropriated by the Ligige or available federal funds, (6) make studies
investigations relative to vocational education,{fomote and aid in the establishment of vocationa
schools, departments, or courses in communitigagivaining in such subjects and cooperate witalo
boards in the maintenance of such schools, depatsimear courses, (8) prescribe qualifications amipe
for the certification of teachers and supervisdrgazational education and related subjects, (®pecate
in the maintenance of postsecondary training cauiaethe preparation of teachers and supervidors o
vocational education and related subjects or maiisiach courses under its own direction and conamd
(10) establish and determine by general regulatib@gjualifications to be possessed by persongyedga
in the training of vocational teachers.

Source:
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Laws 1919, c. 267, § 5, p. 1070
C.5.1922, § 6564

C.S.1929, § 79-2214

R.S.1943, § 79-2211

Laws 1949, c. 256, § 418, p. 833
Laws 1951, c. 290, § 7, p. 962
Laws 1953, c. 313, § 2, p. 1039
Laws 1955, c. 325, § 6, p. 1010
Laws 1978, LB 756, § 51

Laws 1980, LB 724, § 1

Laws 1990, LB 1090, § 37
Laws 1991, LB 663, § 43

Laws 1993, LB 348, § 47

Laws 1993, LB 239, § 5
R.S.1943, (1994), § 79-1429
Laws 1996, LB 900, § 418

Laws 1997, LB 347, § 20
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APPENDIX C:

HISTORICAL NOTES

I. Statehood to 1869

a. Auditor served as the “Commissioner of Common Schools”

b. In 1869 “An Act for the Revision of School Laws” passed the legislature on
February 15, 1869 and the State Superintendent for Public Instruction was
established as a statewide elective office. First state superintendent for public
instruction was appointed by the governor according to the law.

II. 1871-1872

a. First elected Superintendent for Public Instruction, J.M. McKenzie takes office in
January, 1871
McKenzie publishes 37 and 4t annual reports of the state superintendent

c. McKenzie’s reports are full of recommendations for improvements to education
policy and law in an attempt to shape and guide the young state’s formalized
educational system.

d. This following recommendations are from the Fourth Annual Report of the State
Superintendent of Public Instruction to the Governor of Nebraska; for the year
ending December 315, 1872 :

RECOMMENDATIONS
After having discussed the various subjectt thdeem important at some
length, |1 now desire to state, in a concise forhgse that need the special
attention of the legislature.
| recommend that our School Law be amendeith@rfollowing points:

1%, District officers should be sworn officers; compation; penalty for
failure to discharge duties; how removed from @fitime of making reports;
kind of reports.

2d. Division of district property.

3d. Apportionment of school fund.

4th. Grades of teachers’ certificates.

5th. Proper district record books.

6th. Power to issue district bonds.

7th. Teachers’ Institutes.

8th. Sites for school houses.

9th. Sales of Normal School lands.

| would also recommend that each district bharized to subscribe for one
copy of the “Nebraska Teacher;” and that ample igion be made for
sustaining the State Normal School.

That provision also be made for securing plansl specifications and
suitable “wood-cuts” of convenient and cheap scihoaises.

Respectfully submitted,
J. M. McKENZIE.

e. The early reports are open commentaries on the state of the school system and on
the administration of the schools. Naturally, the development of the statewide
school system was evolving as necessary across the state and the policy decisions of
the time were largely based on settlement and necessity. For example the following
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III. 1875

excerpt from the 1872 points out the considerations of the time in the formation of
school districts:

The separate district plan, | am aware, is notrelgtifree from
objections. It requires a large force to manipailgtand it is frequently
difficult to obtain suitable persons in each datrto carry out its
provisions successfully. Yet, in our sparselylsdtState, it would be
nearly impossible to adopt the township plan. Warentire township,
or precinct (for it will be many years yet befooavhship organizations
will be general) placed under the control of thesn, school houses
would be built in the thickly settled portions, Wehthe sparsely settled
sections would have no benefit whatever of the sthouse, although
all the inhabitants were taxed to build it. (p. 10)

The issues raised by McKenzie in the recommendations are a direct observation of
the efforts of the time. For instance the “division of district property” actually
refers to districts that are formed from other districts when they have developed
sufficient population to justify a new district. This essentially was left up to the
county superintendent and the state superintendent was asking for additional legal
guidance. So it is a matter of shaping the original education system and policy that
the early policy makers undertook

Nebraska adopts a constitution as a result of the 1875 constitutional convention
which included many of the provisions of the 1871 convention which was rejected
on a statewide vote. This constitutional language was the fundamental law of the
state until January 1, 1921 (Source: Nebraska Bluebook, 2006-07)

The Superintendent of Public Instruction is listed in Article V of the 1875
constitution as an officer of the “executive department”. No other constitutional
guidance or powers/duties are granted in 1875.

IV. 1878 - 1880

a.

S. R. Thompson, State Supt. of Public Instruction reports the need to revise the
school law the “principal part” of which was passed in 1869.

Thompson reports that “[a]t every session of the Legislature since 1869, changes
have been made in the School Law; sections have been repealed and new ones
added; provisions have been added to certain sections and removed from others;
and the new constitution has practically abrogated several sections and modified
others. To make these changes with out changing the numbers of the old sections
has required much ingenuity, and has led to the adoption of many curious and
sometimes not very satisfactory expedients.” (p.8)

Thompson continues “The effect of these changes is, that the law is much less easily
understood than it ought to be, and the same subject being treated of in different
parts of the law, it is not easy of reference. Under our separate district system, with
nearly 8,000 school officers, many of them uneducated and unused to the forms of
law, there is no use in trying to have a complicated and obscure law carried into
effect. To be observed by men so circumstanced, it must be as plain and plainly
written as it is possible to make it.” (pp. 8-9)
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d. Thompson was apparently tasked with organizing a draft of school laws by a
“committee on Revision of the Statutes. The proposal was apparently considered in
1878-79 by the legislature but not enacted according to the 1880 report of the State
Superintendent (W. W. W. Jones)

e. Jones reported in the 1880 report, “T'wo years ago a complete revision of the law
was offered to the legislature, was carefully gone over line by line by the education
committees of the two houses, and met with general favor. Owing to the late day
on which it was offered as a bill, it failed to get through.”

f.  Jones then called on the legislature to consider the revision again and reiterated the
outline proposed in Thompson’s 1878 report.

The general plan is to embody in one enactmiétiteaschool laws of th
state. These have been arranged under the foljoheéads:
I. School Districts.
[I. District Meetings.
lll. District Officers. Election.
IV. District Officers. Powers and Duties.
V. District Board. Powers and Duties.
VI. High School Districts.
VII. The County Superintendent.
VIIl. The State Superintendent.
IX. The Teachers.
X. Teachers' Institutes.
XI.  School Funds.
XIl.  School Sites.
XIll.  The State Normal School.
XIV. The State University.
XV. Schools in Cities.
The Sections of each sabapter are numbered separately, so that a
time new sections may be added just where theynbelo
Obsolete, unused, or repealed provisions Vedreut, and court decisiol
on points of school law inserted. Thetes and explanations hithe
published with the law were largely incorporatedhe text of the revisior
No radical or extensive changes were made. (18881, )p

g.
V. 1881 -1919

a. The 1881 session of the Legislature enacted the revisions to the school laws.

b. This revision included the reference to deciding questions of school law. “He shall
decide disputed points in school law and all such decisions shall be held to have the
force of law until reversed by the courts.”

c. A 1902 publication “Official Decisions of the State Superintendent of Public
Instruction on the School Laws of Nebraska 1881-1902” published by the
Department of Public Instruction demonstrates that the state superintendent’s
office had grown by the turn of the century and that the formality of “official
decisions” was shaping education policy in the state. (One can argue that the
process of official decisions was the predecessor to the eventual development of
administrative code. The 1881 laws and the legislatures decision to include a
reference to decisions of the state superintendent we’re indicative of the need to
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“organically” shape education policy in the young state. There were few school
districts with “trained” teachers and leadership and the effort was to shape a new
school system. That evolution can be seen in the various writings of the eatly state
superintendents and publications such as the aforementioned “Official Decisions”.
There was a heavy reliance on the elected county superintendents and they relied on
the state superintendent for interpretation.

VI. 1919-20: Constitutional Convention

a. Several education related proposals were adopted
i. 20. provide for the distribution of temporary school fund
ii. 21. prohibit sale of school lands except at public auction
iii. 22. prohibit state aid to sectarian institutions
iv. 24 raise age for commitment to industrial schools from 16 to 18
v. 25. provide Board of Education for normal schools

b. The Board of Education for normal schools was apparently included in the
Constitutional changes but the legislature never adopted enacting legislation.

VII. 1920s-1940s

a. The eventual evolution of the state and federal administrative procedure acts in the
mid 1940s began to give way to the modern administration of the state school
system. At this point in time the State Superintendent reports were recognizing the
policy making role of the legislature as essentially the state board of education. See
reports from the 1940s-1952. By 1952 the constitutional amendment to create the
modern state board of education, commissioner of education, and department of
education. In 1953 the legislature passed LB 285 in an attempt to align statute with
new constitutional provisions. Even at the hearing and upon the passage of the bill,
there were comments recorded that further revisions would be necessary.

b. The federal Administrative Procedure Act (APA) of 1946 governs the way in
which administrative agencies of the United States federal government may propose
and establish regulations. The APA also sets up a process for federal courts to
directly review agency decisions. As such, it is an important source of authority
within federal American administrative law.

**Source:http://en.wikipedia.org/wiki/ Administrative Procedure Act

c. The Nebraska Administrative Procedure Act was first passed in the mid 1940s and
amended several times since. The Act prescribes policy for the development of
rules and regulations requirements for agencies of the state.

VIII. 1947-49: Revision of Nebraska School Laws

a. The State Superintendent annually reported on problems involving state school
laws. This practice dated back to early statehood but evolved to see changes in
structure and practice as well as interaction between the attorney general and the
state superintendent in the interpretation of school laws.

b. In the 1947 report, State Superintendent Reed reported that Nebraska had
progressed from the common school district with its comparatively simple set of
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laws to a complex system which included ten classes of schools and hundreds of
laws governing those various classes. This was made more complex by a “long
period of successive additions to the laws and minor modifications in them.” He
reported that as a consequence, the school laws were “voluminous and complex”
with many of them in conflict, obsolete, and/or ambiguous and indefinite. The
1947 Legislature endeavored to study the possibility of recodification and
simplification.

In the same 1947 report, Reed noted that “[t]he [state superintendent| Office is
called upon to answer a great many inquiries regarding school laws. The above
quoted law gives to the State Superintendent the authority to decide disputed points
in school law. It does not, however, give him authority to interpret the law, a power
that is delegated to the courts and to the Attorney General.”

In the 1948 report, State Superintendent Reed reported that it was clear that a
revision of the school laws was necessary to address the “multitude” of questions
that were raised each year. He reported that a complete suggested revision of the
school laws was prepared by F. B. Decker (then Director of Administration for the
Department of Public Instruction and future first Commissioner of Education) A
revision was passed by the Legislature in 1949 in L.B. 1

In the 1949 report, Reed for the first time in that form, recommends moving to a
State Board of Education. This same basic recommendation is made in the 1950
report by State Supt. Ruff and in the 1951 report by then State Supt. Decker. The
recommendations were made in light of an ever increasing role and responsibility on
the State Supt. and the desire to spread the policy formulating role to more than a
single elected official. By 1951, Decker reported that forty-one states had state
boards of education.

By the Summer and Fall of 1950 the Legislature had developed a proposal and in
May, 1951, LB 212 was advanced by the Legislature and signed by the Governor.
The election was held in November 1952.

IX. 1952: Constitutional Amendment to create the Dept. of Education, State Board, and
Commissioner of Education

X. 1953: LBs 285 & 286 to respond statutorily to constitutional changes

a.

Committee Statement on LB 285: “ Legislative Bill 285 as amended would provide
the machinery for the election of six members of the State Board of Education and
for the appointment of the Commissioner of Education to replace the present State
Superintendent of Public Instruction. This procedure was authorized by the
approval of a constitutional amendment in the November, 1952, election. The bill
also provides for an assistant commissioner of education to be in charge of
vocational education. Representatives of the various educational organizations and
vocational education organizations appeared in favor of the measure and there was
no opposition. In accordance with the constitutional amendment, the committee
felt that this bill would authorized the procedures which the people of Nebraska
desired and voted the bill to general file unanimously.” SIGNED: Richard D.
Marvel, Chairman (April 15, 1953).
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XI.

b. Committee Statement on LB 286: “Legislative Bill 286 is a companion bill to LB

285 and supplements the action necessary to put into effect a State Board of
Education. No one appeared in opposition to this measure and the committee
voted the bill to general file unanimously.” SIGNED: Richard D. Marvel, Chairman
(April 15, 1953).

The only available official record from the deliberation on LB 285 and LB 286 is in
the committee statements, limited minutes from the March 24, 1953 hearing, and
the journal.

i. Senator Williams, introducer of the bills, stated these bills were drafted as a
result of the 1952 constitutional amendment

ii. The State Superintendent of Public Instruction in 1953, Freeman B. Decker
testified in favor of the bills and noted that the bills “represented a
tremendous amount of work and he believes the bill had 100% support of
the school people, board members, P.T.A., etc.

ili. Decker suggested three amendments. Notably, one amendment was
recommended regarding the Commissioner’s qualifications that ended up in
statute. Decker suggested that the words “and shall hold” be stricken and
in its place insert “qualify for” “because this present wording could prevent
anyone from out of the state from taking the job because he wouldn’t have
a certificate from Nebraska.” This reference is in reference to the
qualification to qualify for the highest administrative certificate in the state.

iv. Decker also offered a recommendation insert a reference to a deputy
commissioner. There are few such references to the deputy in current
statute.

1955: First year of implementation of the 1952 Constitutional and 1953 statutory changes
creating the modern Department of Education, State Board of Education, and Commissioner
of Education. The former Department of Public Instruction and the former role of the state
Superintendent of Public Instruction were substantially incorporated into the new Department.
F.B. Decker became the first “commissioner of education”. He wrote about the change in his
1956 annual report.

The following excerpt is taken from the 1956 annual report issued by F. B. Decker,
Commissioner of Education.

Nebraska’s State Department of Education

What took the Place of the Old Department of Public Instruction?

Nebraska is one of forty-four States in the Union which now have a State Board
of Education. This Board became operative in January, 1955. Its members are elected
by the people. It may well be likened in some respects to a board of education which
serves a local school district. Just as a local school board represents the people of the
district and has the authority and responsibility for elementary and secondary
education in the local schools, so the State Board of Education represents the people

of the State in education matters that pertain primarily to the State’s elementary and
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XII.

XIII.

secondary general education programs. Nebraska’s State Board of Education also has
responsibility for vocational education.

Just as the most important task of a local school board is that of appointing a well-
qualified superintendent of schools so, too, the most important task of the State Board
of Education is to select a superintendent of Nebraska schools, or a Commissioner of
Education as he is now termed under Nebraska’s new State structure for education.
This chief state school officer has the responsibility for continually studying the
education needs of the State just as a local school superintendent has the duty of
continually studying the education needs of his district or community. A local school
superintendent in light of these needs makes recommendations from time to time to
his local board of education. So, too, does the Commissioner of Education in
Nebraska make recommendations from time to time to the State Board of Education
regarding the education needs of the State and also regarding the staffing and internal
organization of the State Department of Education.

In summary, the Commissioner of Education is the Executive Officer of the State
Board of Education somewhat as the local school superintendent is the executive
officer of the local board of education. Both of theses executives are charged with the
responsibility for carrying out the policies adopted by their boards of education.

Members of the State Board of Education represent no special interests as such.
They are a lay group. They are not paid salaries. In these respects they are also
similar to the members of local school boards.

The magnitude of educational problems faced in Nebraska taxes the leadership
and the resources of the State Department of Education to the utmost. These
problems cannot be solved effectively under an organization structure which does not
lend itself to efficient functioning.

Organization structures first are ideas, they appear in practice, and then gradually
undergo appropriate revision with the changing times. In Nebraska, this revision has
taken the form of the recently organized State Department of Education. This
organization took the place of the old structure which was known as the Department
of Public Instruction. This means that now all of the duties that were once possessed
by the State Superintendent of Public Instruction are new possessed by the State
Department of Education, or the Commissioner of Education, as provided by law.

Source: Nebraska Education - The Annual Report of the State Board of Education to the
Governor of the State of Nebraska For the Year Ending December 31, 1956 Issued by
F. B Decker, Commissioner of Education (January 1, 1957). p. 16

1960 and 1964: Constitutional amendments to provide for the election of the Commissioner of
Education failed (For: 228,321 / Against 304,014 in 1960 and For: 222,667 / Against: 324,266
in 1964) (Source: Nebraska Bluebook).

1964: School Dist. No. 8 of Sherman Co. v. State Board of Education
a. The Nebraska Supreme Court issued a decision regarding the authority of the State

Board of Education to enforce an order on a school district. The district claimed
that it was an unconstitutional delegation of legislative power. The court disagreed
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with the plaintiff school district. However, it ruled that state board did not properly
follow administrative law in the exercise of the decision making power.

The court wrote, “If the State Department of Education could with impunity
disregard a mandatory provision of the statute in the delegation of authority to it, it
could disregard others on the authority of the first, with the result that the control
of the Legislature would be lost. Compliance with the mandate of the Legislature in
the delegation of power and authority to an agency of government is in effect a
condition precedent to the exercise of such power and authority.” The court
continued, “The delegation of authority and power does not ordinarily imply a
parting with the powers of the Legislature, but points rather to the conferring of
authority or power to do the things which otherwise the Legislature would have to
do itself. The Legislature may therefore provide the conditions and limitations with
which the agency must comply before the authority or power may be exercised.”
(pp- 732-733 Nebraska Reports Vol. 176, 1964)

The court also stated “The authority and power delegated by the Legislature is
therefore ineffective and dormant until such time as appropriate rules are adopted in
accordance with statute.”

XIV. 1966: Constitutional Amendment to expand the State Board of Education to eight members

passed

XV. Federal Role during the development of the modern Nebraska Department of Education:

a.

Federal Role in Education (Source:
http:/ /www.ed.gov/about/overview/fed/role.html)

United States Department of Education History

The original Department of Education was created in 1867 to collect information
on schools and teaching that would help the States establish effective school
systems. While the agency's name and location within the Executive Branch have
changed over the past 130 years, this early emphasis on getting information on what
works in education to teachers and education policymakers continues down to the
present day.

The passage of the Second Morrill Act in 1890 gave the then-named Office of
Education responsibility for administering support for the original system of land-
grant colleges and universities. Vocational education became the next major area of
Federal aid to schools, with the 1917 Smith-Hughes Act and the 1946 George-
Barden Act focusing on agricultural, industrial, and home economics training for
high school students.

World War II led to a significant expansion of Federal support for education. The
Lanham Act in 1941 and the Impact Aid laws of 1950 eased the burden on
communities affected by the presence of military and other Federal installations by
making payments to school districts. And in 1944, the "GI Bill" authorized
postsecondary education assistance that would ultimately send nearly 8 million
World War II veterans to college.
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The Cold War stimulated the first example of comprehensive Federal education
legislation, when in 1958 Congress passed the National Defense Education Act
(NDEA) in response to the Soviet launch of Sputnik. To help ensure that highly
trained individuals would be available to help America compete with the Soviet
Union in scientific and technical fields, the NDEA included support for loans to
college students, the improvement of science, mathematics, and foreign language
instruction in elementary and secondary schools, graduate fellowships, foreign
language and area studies, and vocational-technical training.

The anti-poverty and civil rights laws of the 1960s and 1970s brought about a
dramatic emergence of the Department's equal access mission. The passage of laws
such as Title VI of the Civil Rights Act of 1964, Title IX of the Education
Amendments of 1972, and Section 504 of the Rehabilitation Act of 1973 which
prohibited discrimination based on race, sex, and disability, respectively made civil
rights enforcement a fundamental and long-lasting focus of the Department of
Education. In 1965, the Elementary and Secondary Education Act launched a
comprehensive set of programs, including the Title I program of Federal aid to
disadvantaged children to address the problems of poor urban and rural areas. And
in that same year, the Higher Education Act authorized assistance for postsecondary
education, including financial aid programs for needy college students.

In 1980, Congress established the Department of Education as a Cabinet level
agency. Today, ED operates programs that touch on every area and level of
education. The Department's elementary and secondary programs annually serve
more than 14,000 school districts and some 56 million students attending more than
97,000 public schools and 28,000 private schools. Department programs also
provide grant, loan, and work-study assistance to neatly 11 million postsecondary
students.
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APPENDIX D:

NEBRASKA ADMINISTRATIVE PROCEDURE ACT

84-920. Act, how cited.
Sections 84-901 to 84-920 shall be known and magitbd as the Administrative
Procedure Act.

Sour ce: Laws 1987, LB 253, § 22; ; Laws 1994, LB 446, § 38aws 1995, LB 490, § 191; ; Laws
2005, LB 373, § 8. ;

84-901. Terms, defined.

For purposes of the Administrative Procedure Act:

(1) Agency shall mean each board, commission, tiepat, officer, division, or other

administrative office or unit of the state govermtnauthorized by law to make rules and

regulations, except the Adjutant General's offie@ivided in Chapter 55, the courts including

the Nebraska Workers' Compensation Court, the Casiar of Industrial Relations, the

Legislature, and the Secretary of State with rasjoethe duties imposed by the act;

(2) Rule or regulation shall mean any rule, redgoigtor standard issued by an agency, including

the amendment or repeal thereof whether with dnout prior hearing and designed to

implement, interpret, or make specific the law ecdéd or administered by it or governing its

organization or procedure. Rule or regulation shallinclude (a) rules and regulations

concerning the internal management of the agentgffecting private rights, private interests,

or procedures available to the public or (b) pespuertificates of public convenience and

necessity, franchises, rate orders, and ratedaiftl any rules of interpretation thereof. For

purposes of the act, every rule and regulation lvprescribes a penalty shall be presumed to

have general applicability or to affect privatehtigand interests;

(3) Contested case shall mean a proceeding befcigency in which the legal rights, duties, or

privileges of specific parties are required by awconstitutional right to be determined after an

agency hearing;

(4) Ex parte communication shall mean an oral datteyr communication which is not on the

record in a contested case with respect to whiabamable notice to all parties was not given.

Filing and notice of filing provided under subdiais (6)(d) of section 84-914 shall not be

considered on the record and reasonable notiqeuiposes of this subdivision. Ex parte

communication shall not include:

(a) Communications which do not pertain to the taexf a contested case;

(b) Communications required for the dispositioreriparte matters as authorized by law;

(c) Communications in a ratemaking or rulemakingceeding; and

(d) Communications to which all parties have gigensent; and

(5) Hearing officer shall mean the person or pessmnducting a hearing, contested case, or

other proceeding pursuant to the act, whether dateg as the presiding officer, administrative

law judge, or some other title designation.

Sour ce: Laws 1945, c. 255, § 1, p. 795;; Laws 1947, c, 35D, p. 1097;; Laws 1951, c. 342, 8 1, p.
1128;; Laws 1959, c. 456, § 1, p. 1510;; Laws419B 819, § 11;; Laws 1978, LB 44, 8§ 1;;
Laws 1981, LB 130, 8 1;; Laws 1986, LB 992, 8 lgws 1987, LB 253, § 1;; Laws 1994,
LB 414, § 135;; Laws 1994, LB 446, § 14.;

1. Contested casePursuant to subsection (3) af¢biton, a proceeding becomes a contested casenstiee and a hearing are
required. Stoneman v. United Neb. Bank, 254 NeB, 877 N.W.2d 271 (1998).At a hearing before thersdska Liquor Control
Commission on a contested case, the applicantittedrto notice of the issues. J K & J, Inc. v.bxeska Liquor Control
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Commission, 194 Neb. 413, 231 N.W.2d 694 (1975)Jéiection of a site for a public improvement weggidlative in nature and was
not a contested case. Stones v. Plattsmouth Aifadttority, 193 Neb. 552, 228 N.W.2d 129 (1975).Aggttion of two public power
districts to Nebraska Power Review Board for apalo¥ an agreement limiting the areas in which #redcustomers to whom they
would furnish electrical energy at wholesale, appasition thereto by affected cities, was a costestise hereunder. City of Lincoln
v. Nebraska P.P. Dist., 191 Neb. 556, 216 N.W.21(1274).The words contested case are definedi®gdation. School Dist. No. 8
v. State Board of Education, 176 Neb. 722, 127 8dM58 (1964).2. Agency subject to act or notTheniistrative Procedure Act
does not apply to state agencies without authtwitpake rules and regulations affecting privatatsgprivate interests, or
procedures available to the public. Hoiengs v. @pohAdams, 245 Neb. 877, 516 N.W.2d 223 (19948. Biate Board of
Equalization and Assessment is a state agency teobessubject to the Administrative Procedure Remtzien, Inc. v. State, 227
Neb. 434, 418 N.W.2d 546 (1988).The Administratirecedure Act and its appeal procedures are apjdioaly to agencies of the
state, and not to administrative agencies of mpalgjovernment, i.e., the personnel board of thg &iOmaha. Hammann v. City of
Omaha, 227 Neb. 285, 417 N.W.2d 323 (1987); HarneZity of Omaha, 188 Neb. 449, 197 N.W.2d 375/@)9The State Racing
Commission is an administrative agency as defineslibsection (1) of this section. B.T. Energy CerfMarcus, 222 Neb. 207, 382
N.W.2d 616 (1986).The Commission of Industrial Relas is an administrative agency within the pumwi the Administrative
Procedure Act. Lincoln Co. Sheriff's Emp. AssnCew. of Lincoln, 216 Neb. 274, 343 N.W.2d 735 (198#peals taken under the
Administrative Procedure Act may only be taken fragencies of the state. The Omaha Housing Authirityt such an agency.
Fisher v. Housing Auth. of City of Omaha, 214 N489, 334 N.W.2d 636 (1983).Court of Industrial Rielas is an agency within
provisions of this section. School Dist. of Sewgrdlication Assn. v. School Dist. of Seward, 188 Nét2, 199 N.W.2d 752
(1972).This case refers to a district court deaisitnich held that a board of county commissionersot a state agency under this and
related sections. State ex rel. Southeast RuralFEiDist. v. Grossman, 188 Neb. 424, 197 N.W.&1(3972).State Board of
Equalization and Assessment subject to this aainaf Gage v. State Board of Equalization & Assesnt, 185 Neb. 749, 178
N.W.2d 759 (1970).The Nebraska Liquor Control Cossitin is an administrative agency as defined mghttion. The Flamingo,
Inc. v. Nebraska Liquor Control Commission, 185 N&b, 173 N.W.2d 369 (1969).Provisions of this isectlisclose that act was
intended to apply to the State Railway Commissi®ilow Cab Co. v. Nebraska State Railway Commissiaib Neb. 150, 120
N.W.2d 922 (1963).3. RulesThis section providegfinition of only the term "rule” and does not deeany affirmative duties for the
Public Service Commission to engage in rulemakihgminterpreting a federal statute. In re ApplmatNo. C-1889, 264 Neb. 167,
647 N.W.2d 45 (2002).Subsection (2) of this sectioas not limit the definition of "private rightadiinterests" to those rights and
interests that are unrelated to the workplacerifi@ or regulation prescribes a penalty, it isspreed to affect private rights and
interests, regardless of whether the rights orésts at stake are those of an agency employes sther individual. McAllister v.
Nebraska Dept. of Corr. Servs., 253 Neb. 910, 5¥8.Rd 143 (1998).To be valid, an administrativesroit regulation must be
properly promulgated, approved, and filed. Havemidplnc. v. Department of Pub. Welfare, 216 Neld, Z36 N.W.2d 225
(1984).This act requires Department of Bankingstalelish procedural rules providing for notice &edring. First Fed. Sav. & Loan
Assn. v. Department of Banking, 187 Neb. 562, 19%/12d 736 (1971).Failure of State Board of VocatidEducation to promulgate
rules pursuant to this section immaterial in sitratvhere hearing and notice not required. ChalaupkArea Vocational Technical
School No. 2, 184 Neb. 196, 165 N.W.2d 719 (1969eRof railway commission applied to controversyvieen railroads and
motor carriers. Ready Mix, Inc. v. Nebraska Raili®al81 Neb. 697, 150 N.W.2d 275 (1967).Liquor @ir€ommission is an
administrative agency required to file rules. TeBgrpenter, Inc. v. Nebraska Liquor Control Cominiss175 Neb. 26, 120 N.W.2d
374 (1963).Administrative agencies are requireddopt regulations which have the force and efféet siatute. Farmers Co-op.
Elevator Assn. of Big Springs v. Strand, 382 F.2d @8th Cir. 1967).Rates of carriers are rules Wiaie required to be filed. Mogis
v. Lyman-Richey Sand & Gravel Corp., 90 F.Supp. @31Neb. 1950).4. MiscellaneousThe Nebraska Quatibs Board is not an
"agency" subject to the Administrative Proceduré, Aad an application to the Nebraska Quality Jdesrd is not a "contested
case", within the meaning of this section. Wasikaws Nebraska Quality Jobs Bd., 264 Neb. 403, §4&/.2d 756 (2002).In an
action brought under the Administrative Proceducg A is the responsibility of the agency to pdwithe transcript in a timely
fashion. The failure to do so subjects the ageadki¢ disciplinary powers of the court. James vvelg 246 Neb. 329, 518 N.W.2d
150 (1994).Neither the Administrative Procedure Aat the regulations of the Department of WateroReses provide for any time
limits on the rights of parties to intervene eithsra matter of right or permissively. Nonethel#dss,department as an agency of the
State of Nebraska must have sufficient latitudigsimperation in matters under its jurisdictiorete@rcise that jurisdiction fairly.

Basin Elec. Power Co-op. v. Little Blue N.R.D., 298b. 372, 363 N.W.2d 500 (1985).It does not ctutstian improper delegation
of authority to permit matters of enforcement, sastthe manner and the method, to be left to #msoreable discretion of
administrative officers. State v. Sprague, 213 N&i, 330 N.W.2d 739 (1983).Where there is a sjpestitute for an agency, setting
out the method and scope of appeal, it should pkeapinstead of this act. Duffy v. Physicians Muts. Co., 191 Neb. 233, 214
N.W.2d 471 (1974).There were practical difficultieBich prevented a strict application of Adminisitra Procedure Act to
proceedings before the State Board of EqualizatimhAssessment. County of Kimball v. State BoarHafalization & Assessment,
180 Neb. 482, 143 N.W.2d 893 (1966); County of Bdav. State Board of Equalization & Assessment,N8&B. 471, 143 N.w.2d
880 (1966).Rate tariffs of telephone companiesacepted from requirements of filing in office af®etary of State. City of
Scottsbluff v. United Telephone Co. of the Westl Néb. 229, 106 N.W.2d 12 (1960).

84-907.10. Member of the Legislature; complaint; procedure.

(1) After an agency submits a copy of each amendment or rule or regulation pursuant to section
84-907.06, or any time thereafter, any member of the Legislature who feels aggrieved by the
amendment, rule, or regulation or believes that the amendment, rule, or regulation is in excess of the
statutory authority or jurisdiction of the agency, is unconstitutional, or is inconsistent with the
legislative intent of the authorizing statute may file a complaint with the Chairperson of the
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Executive Board of the Legislative Council. The complaint shall explain in detail the membet's
contentions.

(2) The chairperson of the executive board or a committee staff member of the executive board
shall refer the complaint to the chairperson of the standing committee of the Legislature which has
subject matter jurisdiction over the issue involved in the rule or regulation or which has traditionally
handled the issue and, if practicable, to the member of the Legislature who was the primary sponsor
of the legislative bill that granted the agency the rulemaking authority if the member is still serving or,
if the legislative bill was amended to include the rulemaking authority, to the primary sponsor of the
amendment granting rulemaking authority if the member is still serving,

(3) The standing committee and primaty sponsor of the legislative bill or amendment granting
rulemaking authority may consider the complaint and, if such committee or primary sponsor
concludes that the complaint has merit, then such committee or primary sponsor may request a
written response from the agency which shall include, but not be limited to (a) a description of the
amendment or rule or regulation, (b) when applicable, a description of the legislative intent of the
statute granting the agency rulemaking authority and a statement explaining how the amendment or
rule or regulation is consistent with legislative intent, (c) if the description required in subdivision (b)
of this subsection is inapplicable, an explanation as to why the amendment or rule or regulation is
necessary, and (d) an explanation of the extent to which and how any public comment was taken into
consideration by the agency with respect to the amendment or rule or regulation. The agency shall
respond within sixty days of a request, and such response shall be a public record.

(4) Nothing in this section shall be construed to prohibit the adoption or promulgation of the
rule or regulation in accordance with other sections of the Administrative Procedure Act.

Source: Laws 2005, LB 373, § 7. ; Effective date September 4, 2005
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